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ABATEMENT. 


How  only  can  facts  showing  that  the  plaintiff  has  mistaken  his  reme- 
dy by  bringing  trespass  instead  of  case  be  pleaded  1 

Only  in  abatement,  not  in  bar. — Seneca  Rail  Road  Co.,  v.  Auburn 
and  Rochester  Rail  Road  Co.,  5  Hill,  R.  p.  170.  (1844.) 

ABSENT  DEBTORS. 

The  testimony  of  witnesses  that  they  believe  a  debtor  resides  out  of 
the  State,  is  not  sufficient  under  a  statute  requiring  " proof  by  two  wit- 
nesses to  the  satisfaction  of  the  Judge'''  of  such  non -residence. — Kingsland 
8f  Kingsland  v.  Cowman  SfGrflender. — 5  Hill  R.  p.  608.  (1844.)  Belief 
alone  will  not  answer. — (Pearce  v.  Davy,  Sayers'  /?..  293.  1  Tidd.  Pr. 
692.  ed.  qf'28  ;  1  Chit.  PI.  497.  ed.  of  '37  ;  3  ed.  902  ;  Tidd.  Append. 
155/  1  Lil.  Mod.  Ent.  \.) 

ABSENT    DEFENDANTS. 

Under  the  act  in  1  R.  C.  1819  — p.  474,  ch.  123,  directing  the  method 
of  proceeding  in  courts  of  equity  against  absent  debtors,  a  creditor  of  a 
corporation  created  by  another  state,  may  maintain  a  suit  in  equity 
against  such  corporation,  as  a  defendant  out  of  this  commonwealth, 
where  there  are  persons  within  the  same  who  have  in  their  hands  effects 
of,  or  are  indebted  to,  such  absent  defendant ;  or  may  maintain  a  suit  in 
equity  against  such  corporation  as  an  absent  defendant,  where  it  has 
lands  or  tenements  within  the  commonwealth. 

The  Bank  of  the  Un  ted  States  incorporated  by  Pennsylvania,  and 
others,  vs.  The  Merchants'  Bank  of  Baltimore. — 1  Robinson's  Virginia 
H  p.  573.  (1S43.) 


2  ACTION. 

/ 

ACCESSORY. 

All  concerned  in  the  commission  of  petit  larceny  are  principals , 
none  are  accessories. —  Ward,  v.  the  People,  3  Hill,  395.  (1843.) 

ACCOUNT. 

In  actions  of  account  parties  must  be  held  to  the  ancient  rules  of 
pleading ;  unless  such  rules  have  been  altered  by  legislative  action. — 
McMurray,  v.  Rawson,  3  Hill,  59.  (1843.) 

An  account  bears  interest  from  its  liquidation  ;  and  will  be  consider- 
ed as  liquidated  from  the  time  when  it  was  rendered,  if  not  objected  to 
within  a  reasonable  time,  and  an  unliquidated  account  bears  interest  from 
judicial  demand. — Shaw  v.  Oakley,  3  Robinson's  La.  R.  p.  361.  (1S43.) 

ACT  SANS  SEIGN  PRIVE. 

Proof  of  the  signatures  of  the  grantor,  and  of  one  of  the  subscribing 
witnesses  residing  in  another  state,  is  sufficient  evidence  of  the  execution 
of  a  deed  :  sans  seign  prive. —  Thomas  v.  Turnley,  3  Robinson's  La.  R.p. 
206.  (1843.) 

ACTION. 

The  maxim,  de  minimis  non  curat  lex,  is  never  applied  to  the  positive 
and  wrongful  invasion  of  one's  property. 

To  warrant  an  action  in  such  case,  the  degree  of  damage  is  wholly 
immaterial;  it  is  enough  that  there  be  a  plain  violation  of  right,  and  a 
possibility  of  damage. —  The  Seneca  Rad  Road  Company  v.  The  Auburn 
and  Rochester  Rail  Road  Company.  5  Hill  R.p.  170.   (1844.) 

The  English  decisions  carry  this  doctrine  to  its  fullest  extent.  The 
maxim,  de  minimis  non  curat  lex,  is  never  applied  to  the  positive  and 
wrongful  invasion  of  another's  property.  To  warrant  an  action  in  such 
a  case,  "  some  temporal  damage,  be  it  more  or  less,  must  actually  have 
resulted,  or  must  be  likely  to  ensue.  The  degree  is  wholly  immaterial ; 
nor  does  the  law,  upon  every  maxim,  require  distinct  proof  that  an  incon- 
venience has  been  sustained.  For  example,  if  the  hand  of  A  touch  the 
person  of  B,  who  shall  declare  that  pain  has  or  has  not  ensued  1  The 
only  mode  to  render  B  secure  is  to  infer  that  an  inconvenience  has  actu- 
ally resulted."  (Hamm.  N.  P.  39.  Am.  Ed.  of  1823.;  In  Ashley  v. 
White,  it  was  held  finally  by  the  House  of  Lords  that  to  hinder  a  burgess 
from  voting  for  a  member  of  the  House  of  Commons  was  a  good  ground 
of  action.  No  one  could  say  that  he  had  been  actually  injured  or  would 
be  ;  so  far  from  it,  the  hindrance  might  have  benefitted  him.  But  his 
franchise  had  been  violated.  The  rule  is  necessary  for  the  general  pro- 
tection of  property ;  and  a  greater  evil  could  scarcely  befall  a  country 
than  the  rule  being  frittered  away  or  relaxed  in  the  least,  under  the  idea 


ADVERSE    POSSESSION.  O 

that  though  an  exclusive  right  be  violated,  the  injury  is  trifling,  or  indeed 
nothing  at  all. 

ADMINISTRATOR. 

A  sale  by  an  administrator,  unless  for  the  purpose  of  paying  debts,  or 
to  enable  him  to  make  distribution,  is  absolutely  void.  A  private  sale 
by  an  administrator,  who  had  intermarried  with  the  widow  of  his  intes- 
tate, of  property  belonging  to  the  estate,  passes  only  the  right  the  hus- 
band acquired  by  marriage,  and  does  not  affect  the  right  of  distributees. 
— Baines  v.  McGce.  1  Smcdes  and  MarsliaWs  R.  p.  208.  (1844.) 

Where  a  testator  domiciled  in  Scotland  died  possessed  of  large  real 
estate  there,  and  of  personal  estate  there  and  in  England,  and  devised 
the  whole  to  executors  and  trustees,  who  renounced  the  office  and  trusts, 
and  one  of  his  next  of  kin,  and  devisee,  obtained  administration  in  Eng- 
land, and  other  trustees  were  by  consent  apjDointed  by  the  Court  of 
Session  in  Scotland  ;  held  that  the  latter  had  no  power  to  administer  the 
personal  estate  in  England,  nor  to  call  upon  the  administratrix  to  trans- 
fer the  property  to  them ;  although  the  law  of  the  domicile  governs  the 
succession,  wherever  situated,  yet  the  estate  itself  is  to  be  administered  in 
the  country  where  possession  is  taken  of  it  under  lawful  authority. — 
Preston  v.  Viscount  Melville,  3  CI.  SfFil.  p.  1.  (1843.) 

ADMINISTRATOR  AND  EXECUTOR. 

If  a  person  by  practising  upon  the  confidence  and  credulity  of  a  man 
m  extremis,  weak  in  body  and  mind,  obtain  an  unconscientious  bargain 
from  him,  a  Court  of  Chancery  will  entertain  a  bill  at  the  suit  of  his  per- 
sonal representative  to  set  aside  the  contract,  but  the  representative  of 
the  deceased  can  not  be  permitted  to  allege  in  his  bill  filed  to  set  aside 
a  conveyance  of  property  by  the  deceased,  that  the  conveyance  was 
made  with  a  view  to  defraud  creditors.  The  fact  that  the  personal 
representative  is  a  creditor  cannot  make  any  difference,  his  character  of 
creditor  can  not  change  the  nature  and  legal  effect  of  his  position  as 
representative,  and  standing  in  the  shoes  of  the  deceased,  he  shall  not 
urge  that  which  the  deceased  could  not. — Moody.  Adtn.  v.  Fry  et.  als. 
3  Humphrey's  R.  p.  567.   (1S43.) 

ADVERSE  POSSESSION. 

Does  the  right  of  a  tenant  to  set  up  an  adverse  possession,  depend 
upon  the  landlord's  right  to  receive  rent  % 

It  does  not,  but  depends  on  his  right  to  enter. — Failing  v.  ScJienk,  3 
Hill,  344.    ( 1 843.) 

What  must  defendant  in  ejectment  (who  is  in  possession  at  the 
commencement  of  suit,)  show  to  compel  the  plaintiff  to  the  proof  of 
ouster  ? 
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He  must  snow  affirmatively,  that  either  he  or  the  one  under  whom 
he  claims  is  a  joint  tenant,  or  tenant  in  common  with  the  plaintiff. — 
Sharp  v.  hgraham,  4  Hill,  116.     (1843.) 

Is  an  adverse  possession,  commencing  in  the  life-time  of  the  ances- 
tor, interrupted  by  the  title  descending  to  a  person  under  a  legal  dis 
ability  1 

It  is  not. — Fleming  v.  Gristcold,  3  Hill,  85.    (1843.) 

To  defeat  a  deed  of  lands  on  the  ground  that  the  grantor  was  not  in 
possession  at  the  time  of  its  execution,  an  actual  or  constructive  adverse 
possession  in  another  must  be  clearly  proved, 

Such  adverse  possession,  however,  will  not  affect  the  deed,  if  it  ap- 
pear that  both  the  grantor  aiid  the  adverse  claimant  were  under  an 
equitable  obligation  to  convey. 

The  Statute  of  maintenance  was  intended  for  the  protection  of  ad- 
verse claimants  ;   and  they  may  renounce  the  benefit  of  it. 

A,  being  the  owner  of  a  farm  containing  320  acres,  executed  a  deed 
to  B,  intending  thereby  to  convey  the  whole  ;  but  by  reason  of  amis- 
take  in  the  description,  the  deed  only  conveyed  about  one-third  of  the 
farm.  B  took  possession  and  executed  a  mortgage,  intending  that  it 
should  cover  the  whole  farm,  but  which  in  fact,  contained  a  description 
copied  from  the  deed  (of  A).  The  mortgage  was  assigned  to  D,  and 
foreclosed  under  the  statute,  he  becoming  the  purchaser.  Some  time 
afterwards  D  discovered  the  mistake  in  the  deed  and  mortgage,  and 
requested  A  and  B  to  correct  it,  threatening  to  file  a  bill  against  them 
if  they  refused.  B  said  he  would  abide  by  whatever  A  thought  proper 
to  do  in  the  matter,  whereupon  ihe  latter  executed  to  D  a  quit  claim 
deed  of  the  whole  farm,  B  being  still  in  possession.  Held,  that  the  quit 
claim  was  valid,  notwithstanding  B's  possession,  and  that  D  acquired  title 
to  the  whole  farm  — Cameron  v.  C.  $f  W.  Irwin,  5  Hill,  R.  p.  272.  (1844.) 

..  AFFIDAVIT. 

The  affidavit  on  which  a  writ  of  attachment  is  to  issue  is  defective 
if  it  omits  the  words  "  so  that  the  ordinary  process  of  the  law  cannot  be 
served  upon  him." — Page  v.  Ford,  2  Smedes  fy  Marshall's  R.,  p.  266. 
(1844.) 

AFFIDAVIT  OF  DEFENCE. 

If  a  judgment  be  opened  upon  an  affidavit  of  defence,  and  the  de- 
fendant let  into  a  defence  upon  the  merits,  he  will  not,  upon  the  trial, 
be  permitted  to  take  advantage  of  a  technical  exception  to  the  form  of 
action. — Church  v.  Swevier,  3  Watts  and  Sergeants  R.,  p.  272.     (1843.) 


AMENDMENT. 


AGENT. 


Under  a  power  of  attorney,  authorizing  the  attorney  to  act  in  every 
Species  of  business  wherein  the  principal  may  be  concerned  or  interest- 
ed in  the  United  States.  Held,  notwithstanding  the  broad  terms  of  the 
power,  the  attorney  is  not  authorized  to  pledge  the  property  of  his  prin- 
cipal to  secure  the  individual  debt  of  the  attorney. — Hewes  v.  Dod- 
dridge, 1  Robinson's  Virginia  R.,p.  143.     (1843.) 

If  the  agent  of  the  State  having  power  to  bind  the  State  by  contract 
combine  with  third  persons  to  commit  a  fraud  on  the  State,  the  acts  of 
such  agent,  so  made  by  combination,  would  not  be  obligatory  on  the 
State. —  The  State  v.  Jefferson  Turnpike  Company  et  als.,  3  Humphrey's 
R.,p.305.     (1843.) 

The  declarations  of  one  who  had  acted  as  an  agent,  made  after  the 
termination  of  his  agency,  are  not  binding  on  the  principal,  though  the 
former  be  dead  at  the  time  of  the  trial. — Reynolds  et  al.  v.  Rowley  et  al., 
3  Robinson's  La.  R.,  p.  201.     (1843.) 

AGREEMENT. 

The  fact  that  an  agreement  is  optional  witn  one  of  the  parties,  and 
obligatory  as  to  the  other,  does  not  destroy  its  validity.  If  there  be  a 
sufficient  consideration  on  both  sides,  it  is  mutual  and  valid. — Cherry 
v.  Smith,  3  Humphrei/s  R.,  p.  19.     (1843.) 

How  is  the  word  "  agreed"  in  a  written  agreement  executed  by 
two  regarded  1 

It  is  regarded  as  the  words  of  both  parties. — Barton  v.  McLean, 
5  Hill,  256.     (1844.) 

AGREEMENT  OF  PARTIES. 

If  the  parties  to  an  action  enter  into  an  agreement  that  the  cause 
shall  be  tried  upon  a  certain  plea,  it  is  not  in  the  power  of  the  Court 
afterwards  to  admit  any  other  plea  without  the  consent  of  both  par- 
ties.— Farsht  v.  Overdeer,  3    Watts  and  Sergeant's  R.,  p.  470.     (1842.) 

ALIENS. 

The  capacity  to  take  by  descent  must  exist  at  the  time  descent  hap- 
pens.— Orser  v.  Hoag,  3  Hill,  79.     (1843.) 

AMENDMENT. 

Where  the  process  is  made  returnable  to  the  wrong  term  of  the 
court,  it  is  a  defect  that  mav  be  amended  on  motion — such  a  writ  is  a 
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sufficient  notice  of  the  action  to  the  defendants  served  with  it,  and  an  ap- 
pearance by  them  in  a  motion  to  quash  the  writ  will  remove  the  neces- 
sity for  amending  it. — Harrison  v.  Agricultural  Bank.  2  Smedi  s  &  Mar- 
shall's R.  p.  307.  (1844.) 

An  amendment  of  a  writ  after  service,  and  without  leave  of  the  court 
is  illegal,  but  if  it  be  afterwards  assented  to  by  the  defendant  it  can  no 
longer  afford  any  legal  objection  to  the  further  prosecution  of  the  writ. 
Marine  Bank  v.  Hervey  21  Maine  R.  p.  38.  (1843.) 

Where  a  new  trial  is  granted  on  motion  of  a  plaintiff  in  ejectment; 
will  the  court  at  the  same  time  give  him  leave  to  amend  by  inserting  the 
names  of  additional  plaintiffs,  with  proper  counts  ? 

It  will,  if  reasonable  grounds  be  shown. — Martin  v.  Lake,  3  Hill  475 
a843.) 

ANNUITANT. 

Where  the  amount  to  be  paid  to  an  annuitant  is  allowed  by  the  will 
to  be  increased  at  the  discretion  of  the  executor,  the  court  will  not  inter- 
fere to  compel  any  such  increase  where  he  does  not  act  mal  a  fide.  Nor 
can  he  be  compelled  to  continue  any  increase  which  he  may  at  one  time 
have  volunteered. — Mason  fy  Jones,  3  Edwards'1  Ch.  R.  497.  (1843.) 

APPEALS. 

The  Court  are  bound  to  disregard  extraneous  matters,  if  a  justice 
return  such,  on  an  appeal. —  Wood  v.  Randall,  5  Hill,  264.  (1S44.) 

See  also  appeals  from  Justices'  Courts,  Moon  v.  Eldred,  3  Hill,  104 
(1843.)     Miller  v.  Woodworth,  3  Hill,  529.     (1843.) 

In  New  York,  under  the  Statute  (2.  R.  S.  259,  S.  189)  the  sureties 
in  an  appeal  bond,  are  not  liable  beyond  the  amount  of  the  penalty 
though  the  judgment  obtained  against  the  appellant  in  the  common  pleas 
exceed  the  amount  of  the  bond  ;  and  the  proceedings  against  the  sure- 
ties on  the  bond  will,  on  paying  the  amount  of  the  penalty  with  the  costs 
into  court,  be  stayed. — Culver  v.  Greene,  4  Hill,  570.  (1S43.) 

If  a  party  appeals  by  obtaining  an  order  to  stay  proceedings  pursuant 
to  Statute  (Sess.  laws  of 1832,  p.  189,  Sec.  4,)  instead  of  giving  security,  he 
does  so  at  the  peril  of  losing  his  right  to  prosecute  the  appeal  on  a  revo- 
cation of  the  order. — McKim  v.  Manwaring,  5  Hill,  296.  (1S44.) 

APPEAL  BOND. 

An  appeal  bond  given  to  the  people  or  to  the  relator  is  good,  and  if 
forfeited  may  be  sued  upon  by  either. — Spalding  v.  The  People  of  New 
York,  2  Howards  U.  S.  R.p.  65.  (1844.) 


APPROPRIATION   OF   PAYMENT. 


APPEARANCE. 


If  an  attorney  appear  for  a  defendant  and  plead  to  issue,  and  after- 
wards the  appearance  and  pleas  be  withdrawn  by  leave  of  the  court,  the 
cause  stands  as  if  there  had  been  no  appearance. — Micheen  v.  Coy,  3 
Watts  and  Sergeant's  R.p.  501.  (1843.) 

APPROPRIATION  OF  PAYMENT. 

If  a  debtor  give  to  a  creditor  a  draft  for  money,  and  direct  the  applica- 
tion of  the  proceeds  to  a  particular  liability,  the  creditor  is  bound  to  apply 
it  to  that  liability  as  much  as  if  the  debtor  had  paid  the  same  amount  in 
cash  with  the  same  dhection. 

Whether  the  debtor  in  making  a  payment  to  his  creditor  intended  to 
apply  it  to  one  debt  or  another,  is  a  matter  of  fact  which  must  be  ascer- 
tained by  the  jury  from  all  the  circumstances  of  the  case  and  conduct  of 
the  parties. — Moorehead  against  West  Branch  Bank  3  Watts  and  Ser- 
geant's R.  p.  550.    (1843.) 

ERROR  IN  THE  SPECIAL  COURT  OF  COMMON  PLEAS  OP  COLUMBIA  COUNTY. 

This  was  an  action  on  the  case  by  the  West  Branch  Bank  against 
Thomas  Moorehead,  founded  upon  his  endorsement  of  a  note  of  Daniel 
Musselman.  The  defendant  pleaded  payment.  Daniel  Musselman  had 
two  notes  in  bank,  one  endorsed  by  William  Donaldson,  which  fell  due 
on  the  29th  of  April,  and  another  endorsed  by  Thomas  Moorehead, 
which  fell  due  on  the  4th  of  May,  npon  which  this  suit  was  brought.  On 
the  23d  of  April,  Musselman  having  an  accepted  draft  of  Herr  of  Balti- 
more for  $1000,  called  at  the  Bank,  and  had  a  conversation  with  the 
cashier,  who  testified  as  follows :  .  r 

"  The  draft  was  discounted  23d  of  April.  It  was  discount-day. 
Musselman  called  on  that  day,  and  offered  that  draft  for  discount  with 
some  other  paper.  I  told  him  there  was  no  prospect  of  his  getting  it 
discounted;  that  the  bank  would  not  allow  any  money  to  increase  his 
liabilities.  He  had  had  two  notes  of  $S00  each  for  some  time.  These 
notes  had  been  renewed.  Musselman  said  he  only  owed  one  of  them. 
He  said  one  of  them  belonged  to  Donaldson.  He  showed  me  the  ac- 
ceptance of  Herr.  I  told  him  the  bank  would  not  discount  it,  unless 
it  was  to  pay  previous  liabilities.  I  told  the  old  man  he  had  better  lift 
all  his  notes,  and  then  he  would  have  a  fair  chance  before  the  board  for 
further  accommodation.  He  complained  of  the  bank  for  not  giving  the 
accommodation.  He  got  in  a  great  passion  ;  said  he  would  go  home, 
and  all  his  debts  should  be  paid  in  a  few  days,  and  he  would  have  no- 
thing more  to  do  with  them.  I  told  him  if  the  draft  was  discounted,  it 
would  go  to  his  credit;  and  that  the  first  note  due  would  be  charged  to 
his  account.     I  asked  him  which  note  would  become  due  first  5  he  said 
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the  one  endorsed  by  Thomas  Moorehead.  I  took  the  bill  or  draft  and 
desired  him  to  remain  there.  He  started  two  or  three  times  to  get  out. 
I  took  the  draft  in  to  the  Board,  and  stated  to  them  what  conversation  I 
had  had  with  Musselman  upon  the  subject.  The  Board  discounted  the 
bill  for  the  purpose  of  applying  it  to  his  liabilities  in  bank.  I  came  out 
from  the  Board  of  Directors,  and  he  was  gone.  His  account  was  charg- 
ed with  the  note  of  $800,  25th  of  April,  1839,  which  was  endorsed  by 
Donaldson.  He  was  advised  of  the  proceeds  of  the  draft.  I  advised  the 
parties,  on  the  evening  of  the  day  of  discounting  the  proceeds,  but  do 
not  know  that  I  advised  him  of  charging  Donaldson's  note.  I  told  him 
that  the  proceeds  of  the  draft  would  be  applied  to  the  note  that  first  be- 
came due.  I  told  him  the  draft  could  be  discounted  on  no  other  terms 
than  that  its  proceeds  should  be  applied  to  present  liabilities.  I  informed 
the  Board  that  two  notes  would  be  due  in  a  few  days  by  Musselman. 
Musselman  gave  no  positive  directions  about  the  application  of  the  pro- 
ceeds of  Heir's  draft.  I  told  him  the  bank  would  not  increase  his  liabili- 
ties, and  they  would  discount  the  draft  and  charge  him  with  the  first  note 
that  became  due.  The  second  note  would  be  protested  unless  he  had 
funds  enough  there  to  pay  it. 

"  JudgsJ)onaldson  was  not  there  at  this  time.  He  was  one  of  the 
directors  or  that  year.  I  do  not  recollect  who  was  there.  I  told  the 
Board,  Musselman  had  brought  the  bill  on,  and  I  told  him  that  it  would 
not  be  done,  only  to  be  applied  to  his  credit  on  the  liabilities.  I  knew 
there  were  two  notes  that  soon  would  become  due.  I  do  not  know  that 
I  made  any  observation  to  the  Board  as  to  which  note  it  was  to  be 
applied.  Musselman  said  that  one  was  Donaldson's  own  note.  He 
said  he  would  go  and  make  Donaldson  pay  up.  He  said,  '  all  my 
liabilities  shall  be  paid  before  they  become  due.'  I  urged  him  to  re- 
main till  after  the  Board  rose.  Musselman  said  Monrehead's  note  first 
became  due.  He  said  nothing  about  the  application  of  the  money, 
but  they  should  all  be  settled  before  they  became  due.  He  would  go 
to  Danville  and  see  Donaldson.  There  was  nothing  more  said  about 
the  application  of  the  proceeds — nothing  more  said  upon  the  subject. 
Musselman  did  not  tell  me  to  pay  off  the  Moorehead  note.  I  told  him 
the  drafts  would  be  placed  to  his  credit,  and  he  be  charged  with  the 
first  note  that  became  due.  I  asked  him  which  would  be  due  first,  and 
he  said  Moorehead's  note.  I  did  not  inform  him  that  the  note  of  Moore- 
head would  not  be  due  first.  He  said  he  would  go  home  and  raise  the 
money  to  pay  off  the  balance  before  they  became  due  He  seemed 
very  much  displeased  at  Donaldson.  He  said  Donaldson  got  the  use 
of  that  note.  I  suppose  he  meant  to  make  Donaldson  pay  this  note. 
This  is  the  check  I  referred  to,  dated  June  1st,  lS3y,  payable  to  self 
or  bearer,  and  to  be  sent  by  mail.  The  money  was  drawn  out  in  my 
absence.     It  was  endorsed  by  Judge  Donaldson  to  the  teller." 

William  Donaldson,  the  endorser  of  the  note  spoken  of,  was  then 
called,  and  by  him  the  defendant  offered  to  prove  that  the  note  of  the 
2oth  of  January,  1839,  was  given  in  renewal  of  a  note  drawn  by  Mus- 
selman for  the  accommodation  of  Donaldson,  and  was  endorsed   by 
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Donaldson,  for  the  purpose  of  shewing  a  motive  in  Musselman  in  ap- 
plying the  proceeds  of  the  Herr  draft  to  the  payment  of  the  Moorhead 
note,  and  in  explanation  of  his  conduct.  To  this  the  plaintiff  objected  : 
1st.  Because  the  bank,  the  owner  of  the  notes,  could  not  have  their  righta 
affected  by  any  acts  to  invalidate  the  instrument  by  the  endorser.  2nd. 
The  bank  were  not  to  be  affected  by  private  transactions  with  Mussel- 
man.  That  it  was  irrelevant,  and  could  not  affect  the  rights  of  the 
bank.     The  Court  sustained  the  objection  and  rejected  the   evidence. 

The  Court  below  strongly  inclined  to  the  opinion  that  the  bank  had 
the  right  to  make  the  application  of  the  proceeds  of  the  Herr  draft  to 
the  payment  of  the  note  of  Musselman,  endorsed  by  Donaldson,  and  so 
instructed  the  jury. 

Crmcly  and  Friclc,  for  plaintiff  in  eiror,  argued  that  it  was  perfectly 
manifest  from  the  testimony  of  the  cashier  that  it  was  the  intention  of 
Musselman  to  apply  the  proceeds  of  the  draft  to  the  note  now  in  suit; 
first,  because  it  was  his  own  debt,  and  again,  because  he  believed  it 
was  the  first  due.  This  desire  he  distinctly  communicated  to  the  cashier, 
and  if  the  bank  intended  to  make  any  other  disposition  of  it,  acting  in 
good  faith,  they  should  have  informed  Musselman  of  it.  The  witness 
offered  was  clearly  competent ;   he  was  not  a  party  to  the  note  in  suit. 

Pleasants  and  Cooper,  contra.  Musselman  did  not  direct  any  other 
application  of  the  proceeds  of  ihe  draft  than  to  the  note  first  due  ;  and 
that  direction  was  pursued  by  the  officer  of  the  bank.  Musselman  and 
Donaldson  join  in  making  a  note  in  which  Musselman  is  the  drawer  and 
Donaldson  the  endorser,  for  the  purpose  of  raising  money  for  Donald- 
son, and  thus  imposing  upon  the  bank  ;  and  now  Musselman  offers  to 
prove  that  he  was  not  really  the  payer  of  that  note,  but  a  mere  surety, 
and  this  for  the  purpose  of  making  the  impression  that  he  did  not  intend 
to  pay  this  note.  By  the  form  of  the  note  he  tells  the  bank  he  is  the 
drawer,  but  when  the  bank  apply  his  funds  to  pay  it,  he  is  but  the  surety. 

The  opinion  of  the  Court  was  delivered  by-^- 

Huston,  J. — T.  Moorehead  was  sued  as  the  endorser  of  D.  Musselman. 
Musselman  had  in  bank  two  notes  of  $800;  one  endorsed  by  W.  Donald- 
son, dated  the  25th  January,  1839,  payable  at  90  days  ;,  another,  dated  29th. 
January,  1839,  also  payable  at  90  days,  endorsed  by  the  defendant.  (Here 
the  learned  judge  states  the  substance  of  the  cashier's  testimony.)  There 
was  also  given  in  evidence,  a  letter  from  the  cashier  to  Musselman,  dated 
29th  January,  1839,  informing  him  that  the  note  endorsed  by  Moorehead, 
must  be  paid  when  due. 

The  defendant  called  William  Johnson,  Esq.  who  said,  "  after  this 
note  was  protested,  I  was  in  bank,  and  observed  to  the  cashier,  that  Moore- 
head was  very  much  displeased  at  the  way  he  had  been  treated  about  that 
draft.  Mr.  Corryell,  the  cashier,  said  he"  had  no  doubt  but  that  Mussel- 
man intended  the  draft  to  be  applied  to  pay  the  Moorehead  note,  but  Mus- 
selman had  another  note  in  bank,  and  they  examined  and  found  that  note 
was  first  due,  and  the  draft  was  appropriated  to  pay  that  other  note." 
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The  defendant  offered  W.  Donaldson  to  prove  that  the  note  of  25th 
January  was  given  in  renewal  of  a  former  note,  drawn  by  Musselman  for 
the  accommodation  of  Donaldson,  and  endorsed  by  Donaldson,  for  the  pur- 
pose of  showing  a  motive  in  Musselman  in  applying  the  proceeds  of  the 
draft  to  the  Moorehead  note,  and  in  explanation  and  support  of  his 
conduct.  This  was  rejected,  because  the  bank  could  not  be  affected  by 
any  acts  or  declarations  of  the  endorser  to  invalidate  the  note  he  endorsed ; 
and  because  the  bank  was  not  to  be  affected  by  the  private  transactions  of 
Musselman ;  and  because  it  was  irrelevant. 

In  the  hurry  of  a  trial,  it  seems  to  have  been  misunderstood  by  the 
court.  Donaldson  was  not  offered  to  affect  the  note  endorsed  by  himself, 
and  his  having  endorsed  one  note  was  no  reason  why  he  should  not  give 
evidence  respecting  another,  on  which  he  was  not  endorser.  I  do  not 
know  that  it  was  very  material,  but  it  might  be  of  some  effect,  to  prove  from 
that  what  Musselman  told  the  cashier,  of  Donaldson's  being  bound  to  dis- 
charge one  note,  was  true.  It  explained  the  conduct  and  declarations  of 
Musselman,  and  might  be  a  strong  reason  for  his  wishing  the  Moorehead 
note  to  be  paid  by  the  proceeds  of  the  draft ;  and  if  in  any  way  Musselman 
believed  Donaldson  was  bound  to  discharge  the  note  on  which  he  was 
endorser,  and  Musselman  told  the  bank  so,  how  could  they  suppose  that 
Musselman  intended  himself  to  discharge  the  note  which  he  repeatedly  said 
he  would  compel  Donaldson  to  pay?  If,  then,  the  fact  was  that  Donaldson 
had  promised,  or  was  in  any  measure  bound  to  meet  the  payment  of  the 
note  on  which  he  was  endorser,  it  ought  to  have  been  permitted  to  go  to  the 
jury.  Proof  of  this  kind,  in  this  case,  would  in  no  way  affect  the  liability 
of  the  parties  to  the  bank  in  a  suit  on  the  Donaldson  note  — That  will  stand 
on  evidence  given  in  that  suit,  if  ever  there  is  a  suit  on  that  note. — The 
proof  offered  here  is  in  a  suit  on  the  Moorehead  note,  and  is  adduced  to 
show  how  a  sum  of  money  in  the  bank  was  to  be  applied. 

The  counsel  of  each  party  submitted  to  the  court  points  to  be  answered, 
and,  as  is  too  common,  subdivided  them  so  as  to  answer  any  other  purpose 
than  that  intended  by  the  law  which  introduced  this  practice. 

There  was  but  one  question  to  be  decided  by  the  jury.  Is  it  fairly  to  be 
collected  from  the  testimony  that  Musselman  intended,  and  expressed  his 
intention  in  a  way  not  easily  to  be  misunderstood,  that  the  proceeds  of  the 
Herr  draft  should  he  applied  to  discharge  the  note  on  which  Moorehead 
was  endorser  1  The  court  said  correctly  that  Musselman  had  a  right  to 
direct  the  application. — If  a  man  gives  to  his  creditor  a  draft  for  money, 
and  directs  that  money,  if  received,  to  be  applied  to  discharge  a  particular 
liability,  the  creditor  is  bound  to  apply  it  to  that  particular  liability,  as  much 
as  if  the  debtor  had  paid  the  amount  of  the  draft  in  each  with  the  same 
directions. — The  answer  to  the  sixth  point  of  plaintiff  was  not,  therefore, 
correct. 

The  court  seems  to  have  been  of  the  opinion  that  nothing  short  of 
naming  the  Moorehead  note  and  saying  "  apply  the  proceeds  to  it," 
will  avail ;  and  the  court  further  assume  that  the  board  discounted  the 
draft  on  the  express  condition  that  the  proceeds  would  be  applied  to  the 
note  first  due  :  and  also  that  the  board  without  seems:  or  hearing  Mussel- 
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man,  might  make  an  arrangement  different  from  that  made  between  their 
cashier  and  him,  and  bind  Musselman  by  it,  though  he  never  heard  of  it. 
I  shall  not  dwell  on  the  effect  of  testimony,  which  may  be  different  on  the 
next  trial.  The  cashier  had  the  notes  ;  he  could,  by  a  moment's  looking 
at  a  book,  know  certainly  which  would  be  due  first.  Musselman  tells  him, 
and  he  communicates,  as  he  says,  to  the  bank,  that  Musselman  was  angry 
that  the  draft  before  the  board  was  to  be  applied  to  discharge  his  liabilities: 
that  Musselman  believed  the  Moorehead  note  would  be  due  first,  and  had 
repeatedly  said  Donaldson  was  bound  to  pay  the  other,  and  he  would 
make  him  pay  it.  The  jury  must  judge  whether  this  was  a  direction  as  to 
how  the  proceeds  of  Herr's  draft  was  to  be  applied  and  such  direction  as  in 
sense  and  reason  could  not  be  misunderstood.  When  the  board  rose,  and 
the  cashier  informed  Musselman  his  draft  was  discounted,  were  not  he  and 
the  bank  bound  to  inform  him,  if  they  intended  to  apply  the  proceeds  in  a 
way  contrary  to  his  direction  and  understanding  ?  He  said  more  than 
once  the  Moorehead  note  would  fall  due  first.  The  cashier  does  not  cor- 
rect his  mistake,  but  says  the  draft  will  be  applied  to  pay  the  note  first  due. 
Mussel  man's  direction  must  govern.  What  was  its  fair,  plain  meaning? 
Judgment  reversed,  and  venire  de  novo  awarded. 

ARBITRATION. 

If  an  agent  enter  into  a  submission  to  arbitration  in  his  own  name, 
he  will  be  personally  bound  to  perform  the  award. 

So  of  a  submission  by  a  person,  on  behalf  of  himself  and  others,  but 
without  their  authority. — Smith  v.  Van  Nostrand,  and  others,  5  Hill  R., 
p.  419.  (1844.) 

ARBITRATION  AND  AWARD. 

A  submission  is  annulled  by  the  death  of  one  of  the  parties  before  the 
meeting  of  the  referees,  unless  it  be  saved  by  an  express  stipulation  that  it 
shall  survive. — Bailey  v.  Stewart,  3  Watts  and  Sergeant's  JR.,  p.  460. 
(1843.) 

ARREST. 

It  is  the  duty  of  the  sheriff,  who  arrests  a  debtor  within  the  county  of 
which  he  is  sheriff,  upon  a  testatum  ca.  sa.,  to  commit  the  debtor  to  the  jail 
of  the  same,  and  not  to  the  jail  of  the  county  from  the  court  of  which  the 
writ  issued. — Avery  v.  Seely,  3  Watts  and  Sergeant's  K,  p.  494.  (1843.) 

ARREST. 

PRIVILEGE  FROMEUNDO. 

Upon  an  application,  by  an  attorney,  to  be  discharged  from  custody  (or 
that  money  paid  to  procure  his  discharge  may  be  refunded,)  on  the  ground 
that  he  was  arrested  on  his  wav  to  his  office,  whither  he  was  going  to  pro- 


12  ASSIGNMENT. 

cure  papers,  to  attend  a  motion  in  court,  it  is  not  necessary  that  the  affida- 
vit should  state  him  to  be  duly  certificated.  If  the  fact  be  otherwise,  it 
should  be  alleged  on  the  other  side.  To  justify  the  arrest  of  a  party  on  the 
ground  of  deviation,  it  must  clearly  and  distinctly  appear  that  there  was  a 
substantial  deviation. —  Williams  v.  Webb,  5  Scott's  New  Rep.,  898.  (1843.) 

ASSENT. 

A  party's  assent  will  be  presumed,  who  has  received  notice  of  an  ar- 
rangement for  his  benefit. — Berly     v.  Taylor,  5  Hill,  577.  (1844.) 

ASSIGNMENT. 

What  passes  to  the  assignee,  in  the  assignment  of  a  contract  ? 

Nothing  but  what  the  assignor  is  legally  entitled  to  by  virtue  of  the 
contract.  A  mere  gratuity  does  not  pass  to  the  assignee. — Munsellv.  Lew- 
is, 4  Hill,  635.  (1843.) 

One  who  takes  by  assignment,  an  unnegociable  instrument,  or  a  nego- 
ciable  instrument  when  it  is  past  due,  succeeds  only  to  the  rights  of  the  as- 
signor, and  is  affected  by  all  the  equities  against  him. — Moody  v.  Sitton, 
2  North  Carolina  Rep.,  p.  382.  (1843.) 

Will  an  assignment  under  an  insolvent  or  bankrupt  act,  pass  any  inter- 
est in  a  chose  in  action,  which  was  before  voluntarily  assigned  by  the  in- 
solvent ? 

It  will  not ;  even  when  there  has  been  no  notice  to  the  debtor  or  sub- 
sequent assignees. — Muir  v.  Schenck,  3  Hill,  228.  (1843.) 

To  what  does  an  assignee  of  a  chose  in  action  take  it  subject  ? 

To  all  equities  existing  against  it  at  the  time  of  the  assignment,  though 
he  have  no  notice  of  such  equity. — Miner  v.  Hoyt,  4  Hill,  193.  (1843.) 

Can  the  assignee  of  a  personal  contract  sue  for  a  breach  of  it  in  his  own 
name? 

He  cannot,  even  though  the  assignment  was  made  with  the  consent  of 
the  defendant ;  but  to  give  such  right  there  must  be  an  express  promise  by 
the  latter  to  be  responsible  to  the  assignee, — Jessel  v.  The  Williamsburgh 
lnsur<zn.r.t>  Company,  3  Hill,  88.  (1843.) 
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ATTACHMENT  AGAINST  ABSENT  AND  ABSCONDING 

DEBTORS    IN    LOUISIANA. 

The  formalities  prescribed  by  Art.  254  of  the  Code  of  Practice,  which 
req~u-es  where  the  defendant  has  no  known  place  of  residence,  or  con- 
ceals his  person,  oris  absent,  or  resides  out  of  the  State,  that  the  sheriff 
shall  serve  the  attachment  and  citation,  by  affixing  copies  thereof  to 
the  door  of  the  parish  church  of  the  place,  or  to  that  of  the  room  where 
the  court  in  which  the  suit  is  pending  is  held,  stand  in  the  place  of  cita- 
tion, and  form  the  basis  on  which  all  subsequent  proceedings  must  rest, 
and  their  omission  will  be  fatal.  Service  of  citation  on  the  defendant, 
is  the  first  step  to  be  taken. 
f  The  remedy  by  attachment  is  a  harsh  one,  and  those  who  resort  to 
it  must  comply  strictly  with  the  requisites  of  the  law. — Albigence 
Waldo  Putnam  v.  The  President  and  Directors  of  the  Grand 
Gulf  Rail  Road  Banking  Company. — Robinson's  La.  R.,vol.  3.,  p.  232. 
(1843) 

Appeal  from  the  District  Court  of  Madison,  Curry,  J. 

Dunlap,  for  appellant. 

Stacy,  for  the  defendants. 

Morphy,  J. — This  is  an  appeal  from  a  judgment  dismissing  pro 
ceedings  instituted  under  our  attachment  laws.  The  suit  was  brought 
and  an  order  granting  an  attachment  obtained  on  the  4th  of  February, 
1842  ;  several  persons  were  made  garnishees,  and  regularly  cited  at  dif- 
ferent times.  The  sheriff  annexed  to  the  return  he  made  on  the  7th  of 
February  a  list  of  the  effects  attached,  but  failed  to  serve  the  attachment 
and  citation  on  the  defendants,  who  are  non-residents,  by  affixing 
copies  of  the  same  on  the  door  of  the  parish  church,  or  that  of  the  room 
where  the  court  in  which  the  suit  was  pending  is  held.  On  the  third  of 
May  following,  the  plaintiff  took  a  judgment  by  default;  whereupon  the 
court  on  the  same  day,  appointed  an  attorney  at  law  to  represent  the 
absent  defendants.  The  attorney  moved  for  the  dissolution  of  the  at- 
tachment, on  the  ground  that  all  the  proceedings  in  the  case  were  null 
and  void,  no  legal  citation  having  been  served,  as  required  by  law.  The 
judge,  in  our  opinion,  properly  sustained  the  motion.  We  have  repeat 
edly  held  that  the  formalities  prescribed  by  article  254  of  the  Code  of 
Practice,  stand  in  place  of  a  citation,  and  that  they  form  the  basis  on 
which  all  the  subsequent  proceedings  in  the  cause  must  rest ;  the  omission 
of  them  must,  therefore,  be  fatal. —  Code  of  Prac,  206  ;  10  Mart.,  472  ; 
7  Mart.,  N.  8.,  160;  8  ib.  N.  S.,  351  ,•  8  La.,  587  ;  2  ib  ,  IS.  A  ser- 
vice was  attempted  to  be  made  on  the  6th  of  May,  of  the  writ  which  was 
issued  in  February,  long  after  it  had  been  returned  into  the  clerk's  office, 
and  after  the  motion  to  dismiss  the  proceedings  had  been  made.  This 
could  not,  in  our  opinion,  cure  the  radical  defect,  which  rendered  null  and 
void  all  that  had  been  done  in  the  suit,  after  the  filing  of  the  petition.  The 
first  step  to  be  taken  was  to  serve  process  of  citation  on  the  defendants,  in 
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the  manner  required  bylaw. — Code  of  Prac,  art.  254,  256.  As  to  the 
motion  of  plaintiff  tu  annul  tho  appointment  of  the  attorney  to  repre- 
sent the  absent  defendants,  as  prematurely  made,  we  think  that  when 
the  plaintiff  had  proceeded  to  take  a  judgment  by  default,  it  was  high 
time  that  the  former  should  have  been  provided  with  counsel,  pursuant  to 
article  260  of  the  Code  of  Practice  We  are  by  no  means  disposed  to 
relax  any  thing  of  the  strictness  and  rigor  with  which  we  have  heretofore 
construed  our  attachment  laws.  The  remedy  they  provide  is,  in  itself, 
a  harsh  and  extraordinary  one,  and  those  who  resort  to  it  have  no  right  to 
complain,  if  they  are  held  to  strict  compliance  with  all  the  requirements 
of  our  statutes  on  the  subject. 
Judgment  affirmed. 

Will  attachment  lie  against  anon-resident  if  he  is  in  the  State  at  the  ' 
time  it  is  sued  out  ] 

It  will.  Bryans  v.  Dunseth,  1  N.  S.  412.  An  attachment,  though 
the  domicil  of  the  defendant  were  not  within  that  jurisdiction,  may  le- 
gally issue  against  the  property  of  an  absconding  debtor  who  leaves  the 
State  never  to  return,  for  debts  that  are  due,  against  any  property  of  his, 
within  the  jurisdiction  of  the  court  that  issues  it. 

Miflauden  v.  Foucher,  8  L.  R.  5S9.  It  will  lie  against  a  debtor  who 
has  obtained  a  respite,  and  who  is  suspected  of  an  intention  to  remove 
his  goods.  Pecquet  v.  Golis,  1  N.  S.  439.  And  it  will  lie  in  action  for 
the  value  of  books  delivered  to  be  bound,  if  they  are  not  returned.  Tur- 
ner v.  Collins,  1  N.  S.  369.  So,  it  will  lie  against  the  property  of  an  ab- 
sent partner  on  a  suit  against  a  gain  established  out  of  the  State,  although 
one  of  the  partners  may  reside  in  the  State.     Smith,  etal.  v.  Elliott,  et  al. 

3  M.  R.  370.  And  it  will  lie  against  a  partner's  share  in  the  partner- 
ship property  in  a  suit  against  him  individually.      Cucullv.  v.  Munzenill, 

4  N.  S.  183.  And  it  will  lie  in  a  suit  against  a  carrier  for  failure  to  deliv- 
er the  goods  entrusted  to  him.  So  it  will,  in  all  cases  of  obligations 
arising  from  contracts,  express  or  implied,  for  the  payment  of  money  or 
delivery  of  goods.  Hunt  v.  Norris,et  al.  4  M.  R.  528.  So,  to  where  a 
debtor  has  failed  and  no  order  has  issued  to  stay  proceedings  against  him, 
the  creditor  ma\  attach  before  a  debt  is  due.  Fisk  v.  Chandler,  7  lit.  R.  30. 

The  act  of  1S26  declares  that  in  cases  where  the  debt  is  not  yet  due, 
and  the  creditor  swears  his  debtor  is  about  to  remove  his  property  out  of 
the  State,  before  said  debt  becomes  due,  ''an  attachment  may  issue," 
Iirsha  v.  Colomans,  12  Louis.  R.  272,  but  it  does  not  apply  to  steamboats 
and  vessels,  which,  from  their  nature,  must  necessarily  be  taken  from 
their  State  in  their  regular  business.  Russell,  et  al.  v.  Wilson,  IS  Louis 
R.  367. 

Third  persons  who  have  funds  and  effects  of  the  debtor  in  hand  may 
be  cited  to  answer  upon  interrogatories,  and  if  the  garnishee  has  funds  of 
the  debtor,  the  creditor,  after  judgment  against  the  debtor,  may  pursue 
them  by  judgment  and  execution  against  the  garnishee.  Proscus  v.  Ma- 
son, 12  Louis.  R.  16. 
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If  the  garnishee  be  a  consignee  of  goods,  and  has  made  advances  on 
them,  he  may  claim  a  preference  as  a  creditor  of  consignor,  if  the  attach- 
ment be  levied  while  the  goods  are  in  transitu,  and  beiore  delivery  to  the 
consignee.  Wilsuu  v.  Smith,  12  Louis.  R.  375.  Gardiner  v.  Smith,  12 
Louis.  R.  370. 

The  foreign  attachment  lies,  though  the  creditor  and  debtor  reside 
out  of  the  State.  Flower  v.  Griffith,  12  Louis.  R.  345.  5  Miller  300. 
Tyson,  et  al  v.  Lansing,  10  L.  R.  447. 

Attachment  lies  in  cases  where  the  amount  of  damages  is  sworn  to, 
and  when  such  amount  does  not  depend  on  a  party's  estimate  of  the 
wrongs  inflicted  on  his  person,  reputation  or  feelings.  Cross  v.  Richard- 
son, 2  N.  S.  323.    Baune  v.  Thomassin,  6  N.  S.  564. 

But  attachment  will  not  lie  against  a  party  only  temporarily  absent 
from  the  State.  Watson,  et  al  v.  Pierpont,  7  ill.  R.  414.  Nor  in  an  ac- 
tion, by  one  partner  against  another  for  his  share  of  the  partnership  gains, 
before  any  liquidation  of  the  accounts,  because  the  plaintiff  cannot 
swear  positively  to  the  amount  of  the  sum  due  to  him.  Levy  v.  Levy,  et 
al.  ILL.  R.5SI.  Nor  will  it  lie  against  a  non-resident  executor.  Du- 
buys  v.  Yerby,  1  N.  S.  3S0.  Nor  to  compel  the  delivery  of  a  specific 
thing.  Hanna  Sf  Syndic  v.  Lor ing,  11  M.R.216.  Nor  where  the  debt 
is  not  ySt  due  and  the  debtor  resides  out  of  the  State.  McClintock,  et  al. 
v.  Oiirnes,  5  N.  S.  452.  Nor  will  it  lie  because  the  debtor  conceals 
himself  |o  avoid  a  criminal  prosecution.  Evans  v.  Saul  Sf  Wise,  8  N.  S. 
251.  Nor  in  a  suit  by  minors  against  their  tutor  who  has  left  the  State, 
they  must  have  a  curator  ad  hoc,  named  to  defend  him.  Collins  v.  Pat- 
terson, 3  L.  R.  245.  Nor  will  it  lie  at  the  suit  of  the  endorsor  of  a  note, 
not  yet  due,  and  whose  liability  has  not  become  absolute.  Taylor  v. 
Drane,  13  L.  R.  64. 

With  regard  to  the  affidavit  necessary  to  obtain  an  attachment,  it  will  be 
sufficient  if  it  be  so  clear,  positive  and  certain,  that  it  will  support  an  indict- 
ment for  perjury,  if  false.  Cross  \.  Richardson,  2  N.  S.  323.  It  will  be 
sufficient,  if  an  agent's  affidavit  state  to  the  best  of  his  knowledge.  Hicks 
v.  Duncan,  4  N.  Y.,  314.  Bridges  v.  Williams,  1  N.  S.,  98,  but  affi- 
davit by  plaintiff 's  agent  that  debt  is  due,  "as  he  believes,"  is  not  sufficient. 
Bergh  v.  Gayne,  7  N.  S.  610.  In  the  case  of  Barker  v.  Hunt,  et.  al.,  1  M. 
R.  194.  The  affidavit  which  was  made  by  the  deponent  did  not  .state 
himself  to  be  plaintiff's  agent.  And  he  did  not  appear  to  have  any  know- 
ledge of  the  claim,  so  the  attachment  was  dissolved.  An  affidavit  to  obtain 
attachment  may  be  sworn  to  before  the  deputy  clerk.  Kirhnan  v.  Ilier, 
10  M.  R.  126.  In  the  case  of  Flour  v.  Griffith's  Heirs,  12  L.  R.,  345, 
where  theaffidavit  declared  "that  a  sum  exceeding  two  thousand  dollars 
was  due,"  the  sum  due  was  considered  as  stated  with  sufficient  certainty  to 
sustain  the  attachment  for  that  amount.  The  affidavit  to  obtain  an  attach- 
ment for  a  debt  not  due,  must  be  according  to  the  act  of  1826. — Croolte  et. 
al.  v  Rutherford  and  Metcalf,  13  L.  R.,  479. 
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With  respect  to  the  answers  of  the  garnishee,  the  garnishee  is  required 
to  answer  interrogatories  within  the  legal  delay,  or  his  neglect  is  to  be  con- 
sidered as  a  confession  of  having  funds  of  the  defendant's  in  his  hands ; 
but  this  does  not  prohibit  him  from  answering  after  the  legal  delay.  Pro- 
vided no  steps  are  taken  in  the  mean  time  to  fix  his  responsibility.  Still, 
no  recovery  can  be  had  against  the  garnishee  without  obtaining  judgment 
against  the  principal  debtor. — Proseusv.  Mason,  et.  al.,  12  L.  R.  16.  Tes- 
timony cannot  be  received  to  disprove  the  answer  of  the  garnishee  to  inter- 
rogatories without  giving  them  notice,  and  such  notice  must  appear  on  the 
record. — Allyn  v.  Wright,  9  M.  R.  271.  Rockwell,  et.  al.  v.  Smith,  et.  al., 
1  L.  R.,  230.  The  service  of  the  copy  of  the  petition  containing  the  in- 
terrogatories and  citation  are  sufficient  in  the  eye  of  the  law,  without  an 
order  of  court  directing  it  to  compel  the  garnishee  to  answer  interrogatories. 
— Parmley,  et.  al.  v.  Bradbury,  13L.  R.  353.  The  appearance  of  garnishees 
by  counsel  on  the  day  of  trial  is  sufficient,  it  is  not  necessary  their  answers 
should  be  in  writing.  The  extent  of  their  liabilities  to  be  tested  by  their 
answers  to  interrogatories,  when  the  truth  of  those  interrogatories  has  not 
been  disproved. — Oakley  v.  Mississippi  and  Alabama  R.  R.  Co. :  1 3  L.  R 
570  Amendments  to  the  answer  of  the  garnishee  to  interrogatories  can 
not  be  allowed.  And  if  the  answers  are  not  full,  direct,  and  positive,  he  is 
liable  to  the  penalties  affixed  by  law. — Debiane  v.  Webb,  et.  al.,  5  L.  R..  86. 
The  sureties  of  a  garnishee  who  was  held  to  bail  to  answer,  only  bind 
themselves  that  he  shall  answer,  not  that  he  shall  tell  the  truth.  The  con- 
dition of  the  bond  is  therefore  complied  with,  when  the  garnishee  appears 
and  answers. — Laverty  v.  Anderson,  4  J\l.  R.  607. 

OTHER  MATTERS  IN  RELATION  TO  THE  GARNISHEE,  CREDITOR,  SHERIFF,  &C. 

The  attaching  creditor  does  not  acquire  greater  rights  against  the 
garnishee  than  the  defendant  himself  could  possess,  in  an  action  against 
the  garnishee.  Oakley,  et.  al.  v.  Miss,  and  Alabama  R.  R.  Co.,  13  L.  R. 
570° 

A  decree  that  garnishee  pay  to  plaintiff  the  funds  of  defendant,  is  tan- 
tamount to  a  judgment  against  garnishee.  Hanna  v.  His  Creditors,  12 
M.  R.  32.  Garnishees  cannot  set  up  a  demand  in  compensation  against 
the  defendant  in  the  suit  which  does  not  take  place  by  the  mere  operation 
of  law.     Blanchard  v.  Coles,  et.  al.  8  L.  R.  159. 

Until  judgment  is  obtained  against  the  principal  debtor,  no  recovery  can 
be  had  against  the  garnishee. — Proseus  v.  Mason,  et.  al.  12  L.  R.  16. 
Nor  can,  till  judgment  final,  against  the  debtor,  the  plaintiff  in  attachment 
obtain  funds  from  a  garnishee. — Caldwell  v.  Townscnd,  5  N.  S.  308. 

A  garnishee  has  no  right  to  interfere  in  the  merits  of  the  case  between 
plaintiff  and  defendant.     Hanna  &  Lyndies  v.  Loring,  10  M.  R.  50S. 

A  defendant  may  plead  that  he  has  been  condemned,  as  garnishee 
in  another  state  to  pay  the  debt  claimed  by  plaintiff,  and  this  defence  will 
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protect  him  to  the  amount  of  that  judgment.     Robeson  v.  Carpenter,  7  N. 
S.  32. 

A  Sheriff  cannot  take  property  out  of  the  hands  of  garnishee  and  ho.d 
it  himself;  it  is  sufficient  to -attach  the  property  in  the  hands  of  the  gar- 
nishee, it  is  all  the  law  requires  of  the  Sheriff  Scholefield,  et  al.  v.  Brad- 
lee,  8.  M  R.  510. 

WHEN  PROPERTY  MAY  BE  ATTACHED 

May  not  a  creditor  attach  his  debtor's  property  in  the  hands  of  one 
who  has  received  it  as  security  for  special  disbursements  ? 

He  may.  But  such  disbursements  must  first  be  paid,  for  they  form  a 
prior  lien  to  the  attachment.  Skillman  v.  Bethany,  2  N.  S.  104.  So  cre- 
ditors may  attach  as  long  as  property  sold  by  their  debtors,  not  delivered 
to  the  vendee.  So  they  may,  so  long  as  no  notice  is  given  of  the  assign- 
ment of  the  debtor's  claims  against  a  third  person.  Fish  v.  Chandler,  7 
M.  R.  24  ;  Badnal  v.  Moore,  et.  al.  9  M.  R.  403  ;  Oliver  v.  Townes,  2  N. 
S.  93;  McNeil  v.  Glass,  1  JV.  S.  261  ;  Bumf  or  d  v.  Brooks  &  Lyndic,  3 
M.  R.  222  ;  Mumford  v.  Norris,  4  M.  R.  25  ;  Peabody  et.  al.  v.  Carroll, 
9  M.  R.  296  ;  Ramsey  v.  Stevenson,  5  M.  R.  23. 

A  creditor  may  attach  any  surplus  in  the  hands  of  debtor's  consignee 
which  may  be  in  his  possession,  over  and  above  consignee's  claims  against 
debtor.  Kirkman  v.  Hamilton,  et.  al.  9  M.  R.  297.  Attaching  creditor 
is  preferred  to  consignee  unless  the  latter  has  received  a  bill  of  lading  prior 
to  attachment.     Lee,  et  al  v.  Davis  et  al.  3.  L.  R.  562. 

Where  the  owner  of  the  property  has  lost  all  power  over  it  and  cannot 
change  his  destination,  the  general  rule  is,  that  creditors  cannot  attach. 
Babcockw.  Mulbie,  7  N.  S.  139. 

RIGHTS     OF    ATTACHING    CREDITORS,    AND     DECISIONS    IN   OTHER   RESPECTS  Et 
RELATION   TO   ATTACHMENTS. 

Has  not  the  first  attaching  creditor  a  preference  over  the  others  1 

He  has.  Scholefield  v.  Bradlee,  3  M.  R.  511  ;  Emerson,  et.  al.  v.  Fox 
et.  al.  3  L.  R.  183.  All  the  proceedings  in  a  cause  do  not  fall  to  the 
ground  because  attachment  is  set  aside.     S.  C.  252. 

In  case  of  an  illegal  seizure  by  attachment,  the  offiper  and  the  party 
directing  it  may  be  sued  instantly.  The  owner  of  the  property  is  nut 
bound  to  interfere  in  the  suit  in  which  the  seizure  is  made.  Huff  v.  Mor- 
gan, 9  M.  R  624. 

If  property  be  attached  and  released  on  bond,  the  surety  on  such  bond 

can  exonerate  himself  at  any  time  before  judgment  rendered  against  him, 

by  delivering  up  the  property  bonded. — Reagen  v.  Kitchen,  et.  al.,  3  M.  R, 

422. 
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If  the  share  of  a  part  owner  of  a  steam-boat  be  attached,  and  the  others 
obtain  the  delivery  of  the  boat  to  them,  on  giving  bonds  to  abide  the 
judgment  of  the  court,  their  liability  does  not  exceed  the  interest  of  the 
defendant  in  the  boat.     Nancarrow  v.  Young,  et.  al.,  6  M.  R.,  662. 

A  party  may  attach  the  amount  of  a  judgment  recovered  against  him- 
self.— Grayson  v.  Veeche,  12  M.  R.,  688. 

The  attaching  creditor,  in  order  to  repel  the  claim  of  an  intervening 
party,  is  not  bound  to  show  that  the  property  attached  belongs  to  his  debtor. 
It  is  sufficient  to  show,  that  it  does  not  belong  to  the  claimant. — Slowcomb 
v.  Breedwal,  8  L.  R.,  146. 

If  the  o-arnishees  refuse  or  fail  to  answer  interrogatories  concerning  the 
property  of  the  defendant  attached  in  their  hands,  it  is  to  be  taken  as  a  le- 
gal confession  of  sufficient  property  in  their  hands  to  satisfy  the  attachment. 
— Parmley,  et.  al,  v.  Bradbury,  13  L.  R.,  353. 

Garnishees  cannot  claim  a  preference  over  the  attaching  creditor,  when 
they  have  not  made  advances  on  the  goods  attached.  But  where  they  are 
creditors  of  a  firm  whose  property  is  attached  in  their  hands  by  a  creditor 
of  an  individual  partner  of  that  firm,  they  will  have  a  preference  over  the 
attaching  creditor. — Gardiner,  et.  al.,  v.  Smith,  12  L.R.,  370. 

The  attaching  creditor  will  have  a  preference  over  the  consignee  who 
claims  the  property  in  payment  of  a  debt  due  by  the  consignor,  when  the 
attachment  is  levied  before  delivery  to,  and  possession  by,  the-  consignee. — 
Wilson,  et.  al,  v.  Smith,  12  L.  R.,  376. 

Factors,  or  commission  merchants,  cannot  claim  a  lien  or  privilege  on 
goods  or  property,  for  a  general  balance  of  account  against  the  owner,  over 
an  attaching  creditor. — Gray  6f  Co.  v.  Bledsoe,  et.  al.  13  L.  R.,  491. 

The  only  privilege  a  factor  or  commission  merchant  has,  is  expressly 
given  by  Article  3214  of  the  Louisiana  Code,  and  is  limited  to  specific  ad- 
vances made  on  goods  consigned,  after  they  have  come  into  his  possession, 
or  he  has  received  a  bill  of  lading,  or  letter  of  advice,  that  they  have  been 
dispatched  to  him. — Gray,  Durvie  §  Co.  v.  Bledsoe,  et.  al.,  13  L.  R.,  491. 
All  the  forms  prescribed  by  law,  must  be  strictly  pursued,  or  the  pro- 
ceedings are  null  and  void. 

Is  not  the  want  of  a  citation  in  the  mode  prescribed  by  law,  a  fatal  ob- 
jection to  the  proceedings  in  attachment? 

It  is.  And  all  proceedings  carried  on  in  attachment  without  such 
citation  is  null  and  void.  Stockton  v.  Hasluck,  10  M.  R.  472  ;  Cochran  v. 
Smith,  2  N.  S.  552.  And  where  the  proper  notice  is  not  given  to  absent  de- 
fendants, the  proceedings  are  void,  and  attachment  will  be  dismissed. 
Manna  <$•  Lyndics  v.  Loring,  11  M.  /?..  276.  Where  the  defendant  is  a  non- 
resident, service  must  be  made  on  the  door  of  the  parish  church,  or  that  of 
the  room  where  the  court  is  held.     Love  v.  Dickson,  7  N.  S.  161.     Bonds 
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must  be  taken  for  a  sum  exceeding  by  one  half  the  amount  claimed.  Wil- 
liams v.  Barroio,  3  L.  R.  58.  Indeed,  if  all  the  forms  prescribed  by  law, 
are  not  strictly  pursued,  absolute  nullity  is  the  consequence,  and  attachment 
laws  must  be  strictly  construed,  not  the  slightest  essential  formality  can  be 
dispensed  with.     Millaudon  v.  Foucher,  8  L.  R.  587. 

ATTACHMENT    AGAINST    ABSENT    AND    ABSCONDING    DEBTORS   IN   MISSOURI. 

Is  not  a«levying  attachment  on  property  without  stating  to  whom  it  be- 
longs bad  ? 

It  is.  And  a  garnishee  is  not  bound  to  obey  a  summons  when  nothing 
is  levied  on  in  his  hands.     Anderson  v.  Scott,  2  Missouri  R.  15. 

The  foreign  attachment  lies,  though  both  the  creditor  and  debtor  reside 
out  of  the  state.  Posey  v.  Buckner,  3  Missouri  R~.  604.  And  the  statute 
seems  to  apply  to  all  creditors,  and  the  attachment  and  proceeding  in  rem, 
and  against  property  in  the  hands  of  garnishees  apply  when  the  debtor  is 
a  non-resident,  or  has  absconded,  or  concealed  or  absented  himself,  or  is 
about  to  remove  his  property  out  of  the  state,  or  fraudulently  to  convert  it. 
Revised  Statutes  of  Missouri,  1835,  p.  75.  The  Statute  Affidavit  may  be 
made  before  a  justice  of  the  peace  in  another  state  ;  and  his  official  charac- 
ter sufficiently  appears  by  a  certificate  of  the  clerk  of  the  county  court 
where  he  resides,  that  he  was  then  an  acting  justice  duly  commissioned,  &c. 
Posey  v.  Buckner,  3  Missouri  R.  604. 

The  defendant  waives  all  objections  to  the  attachment  and  proceedings 
under  it,  on  the  execution  of  a  bond  according  to  the  statute  of  1831.  And 
the  cause  stands  as  though  it  had  been  commenced  as  an  ordinary  summons. 
Payne  v.  Snell,  3  Missouri  R.  409. 

Where  the  defendant  demurs,  the  demurrer  must  be  disposed  of  before 
judgment  is  rendered  against  him,  or  it  is  error.  Posey  v.  Buckner,  3 
Missouri  R.  604. 

A  promissory  note  payable  to  order  is  a  subject  of  attachment,  while  it 
remains  in  the  hands  of  the  payee.  It  is  not  error  to  render  judgment 
against  a  garnishee  for  more  than  the  amount  of  the  plaintiff's  judgment 
against  the  defendant.     Scott  v.  Hill,  3  Missouri  R.  88. 

A  return  not  stating  on  what  property  in  a  garnishee's  hands  the  writ 
was  levied,  is  not  sufficient  to  warrant  a  judgment  against  him  by  default. 
Maulsby  v.  Farr,  3  Missouri  R.,  438,  Ridgeway  v  Farr,  ib.  440. 

ATTACHMENT    AGAINST    ABSENT    AND    ABSCONDING    DEBTORS    IN    GEORGIA. 

Foreign  attachment  lies  when  the  debtor  is  a  non-resident,  and  also  in 
favor  of  a  non-resident  creditor.  It  reaches  debt  and  credits  in  the  hands 
of  the  garnishee,  and  is  for  the  benefit  of  the  plaintiff  in  the  attachment. — 
Prince's  Digest,  2nd  edit.  1837,  p.  30-42. 
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If  the  sheriff  does  not  state  that  he  posted  a  copy  of  the  attachment  (as  the 
statute  requires)  at  the  court  house,  the  proceedings  will  be  set  aside.  But 
a  return  defective  in  this  particular  may  be  amended  by  the  sheriff,  even 
after  he  is  out  of  office,  while  other  attaching  creditors  are  proceeding  to 
set  aside  the  first  attachment. 

ATTACHMENT    AGAINST  ABSENT  AND  ABSCONDING  DEBTORS  IN  MISSISSIPPI. 

Foreign  and  domestic  attachments  may  issue  against  non-jresident  and 
absconding  debtors,  and  debtors  preparing  to  remove,  though  the  debt  be 
not  due.  Debts  and  credits  of  the  debtor  in  the  hands  of  third  persons  may- 
be attached  by  process  of  summons  or  garnishment.  The  party  suing  out 
a  foreign  attachment  must  be  a  resident. — B.  Code  of  Mississippi,  1824, 
p.  157-1S2. 

ATTACHMENT  AGAINST  ABSENT   AND  ABSCONDING  DEBTORS  IN   INDIANA. 

The  foreign  attachment  lies  against  the  estate  of  non-resident  debtors, 
and  against  their  effects  and  property  in  the  hands  of  a  garnishee,  and  the 
proceedings  are  for  the  benefit  of  the  plaintiff — Revised  Laws  of  Indiana, 
edit.  1838.  p.  73-79.  The  statute  requiring  domestic  attachments  to  be 
executed  and  returned  within  twenty  days,  does  not  apply  to  foreign  attach- 
ments ;  these  are  to  be  made  returnable  to  the  next  term  of  the  court. — Har- 
low v.  Becktle,  1  Blackf,  237.  A  bond  with  surety  must  be  executed  and 
filed  before  the  issuing  of  a  foreign  attachment  in  the  same  manner  as 
in  cases  of  domestic  attachment ;  and  the  record  must  contain  a  copy  of 
the  bond. — Cousins  v.  Brashier,  1  Blackf,  85. 

In  suits  commenced  by  attachment  the  writ  must  appear  in  the 
record. —  Wilson  v.  Hickson,  1  Blackf.,  230.  And  the  record  must 
contain  as  particular  a  description  of  the  cause  of  action  as  is  required 
in  other  cases. — Harlow  v.  Becktle,  1  Blackf,  237. 

Notice  of  pendency  of  foreign  attachment  at  any  time  within  twelve 
months  from  issuing  the  writ,  published  three  weeks  successively  in  a  news- 
paper is  snfhcient. — Harlow  v.  Becktle,  1  Blackf,  237. 

A  judgment  against  a  defendant  is  good,  though  he  has  not  been  first 
called  and  defaulted,  if  he  has  not  appeared  and  put  in  bail. — Harlow  v. 
Becktle,  1  Blackf,  237. 

If  an  affidavit  against  two  joint  debtors  be  insufficient  as  to  one  of  them, 
it  will  not  authorize  an  attachment  against  the  property  of  both. — Hamilton 
v.  Knight,  1  Blackf,  25. 

In  actions  by  attachment,  the  affidavit,  writ  of  attachment,  or  declaration, 
if  there  be  one,  must  contain  a  description  of  the  demand  with  so  much  cer- 
tainty, that  a  recovery  therein  will  bar  any  other  suit  for  the  same  demand. 
— Bond  v.  Patterson,  1  Blackf,  34. 
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An  attachment  issued  without  an  oath  or  affirmation,  first  made  and 
filed  according  to  the  statute,  cannot  be  sustained  — Bond  v.  Patterson, 
1  Blackf  34. 

In  cases  of  domestic  attachment,  that  the  bond  had  been  executed  in  the 
clerk's  office  and  approved  of  by  him,  and  that  the  same,  with  the  affidavit, 
had  been  filed  in  his  office  before  the  attachment  issued,  are  facts  which 
may  appear  by  the  clerk's  certificate  on  the  papers,  or  may  be  proved  by  the 
clerk,  or  in  any  other  mode,  like  other  facts.  Simpson  v.  Merritt,  1 
Blackf.  229. 

ATTACHMENTS  AGAINST  ABSENT  AND  ABSCONDING  DEBTORS  IN  RHODE-ISLAND. 

Under  the  statute  of  January,  1822,  the  trustee  process  lies  against  the 
attorney,  agent,  factor,  trustee,  or  debtor  of  absent,  or  non-resident,  or  con- 
cealed debtor  ;  and  also  against  the  personal  estate  of  any  incorporated 
company  established  without  the  state,  and  being  indebted  and  having  per- 
sonal estate  in  the  possession  of  any  person  or  corporate  body  within  the 
state.  Seamen's  wages  are  excepted  from  the  attachment  process,  prior  to 
the  termination  of  the  voyage. 

A  judgment  debtor  is  not  liable,  under  the  statute,  to  be  attached  as 
garnishee  of  the  creditor. — Franklin  v.  Ward,  3  Mason,  136. 

ATTACHMENT    AGAINST    ABSENT    AND    ABSCONDING     DEBTORS    IN    VERMONT. 

Has  a  trustee,  on  the  question  whether  he  has  effects  or  not,  a  rifht  to 
a  trial  by  jury  ?- 

He  has  not.  Nor  has  he,  when  charged  with  effects,  a  right  of  re- 
view.— Huntington  v.  Spooner,  5  Verm.  R    186. 

The  decision  of  the  County  Court  cannot  be  reversed  by  the  Supreme 
Court,  unless  all  the  facts  are  on  the  record  of  the  latter  court,  by  bill  of 
exceptions  or  otherwise — whether  the  action  comes  up  by  appeal  or  by  ex- 
ceptions to  the  decisions  of  that  court. — Hazeltine  v.  Page,  4  Verm.  R.  49. 

Where  an  officer  attaches  a  horse  and  uses  the  same  sufficiently  to  pay 
for  the  keeping,  he  cannot  sustain  an  action  against  the  attaching  creditor, 
for  the  pay  for  such  keeping.  Deane  v.  Pailey,  2  Vermont  Rep.  142,  A. 
Z).  1841,  Ay  Weston. 

To  constitute  an  attachment  of  personal  property  it  is  unnecessary  the 
officer  should  either  by  himself  or  his  servant  take  and  maintain  the  actual 
custody  and  control  of  the  property. 

This  may  be  done  without  touching  the  property  by  such  means  as  will 
exclude  all  others  from  the  custody,  or  will  give  timely  or  unequivocal 
notice  of  the  custody  of  the  attaching  officer. — Lyon  v.  Rood ;  2  V  Rep.  233. 

The  party  must  have  been  an  inhabitant  of  the  State,  or  have  secretly 
absconded  from,  or  keep  concealed  within  it  in  order  to  constitute  an  ab- 
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sconding  or  concealed  debtor  under  the  statute  of  this  state.  Austin  v. 
Palmer,  2  Ver.  R.  489;  Baxter  v.  Vincent,  6  Ver.  614.  But  a  legal 
settlement  within  the  state  is  not'  necessary  to  constitute  one  an  inhabitant 
within  the  act  directing  proceedings  against  trustees  of  absconding  debtors. 
Board  man  v.  Brickford,  2  Aik.  345. 

A  creditor  cannot  sue  out  a  scire  facias  where  the  trustee  neglects  to 
expose  the  principal  debtor's  property  or  to  pay  money  on  execution,  his 
only  remedy  by  the  statute,  is  a  motion  for  a  rule  on  the  trustee,  to  show 
cause  why  execution  should  not  issue  against  his  proper  goods  and  estate. 
— Aldis  v.  Hull,  1  Chip.  309.  A  town  is  not  liable  as  trustee  of  an  ab- 
sconding debtor. — Bradley  v.  Richmond,  6  Ver.  R.  121. 

If  a  judgment  is  rendered  against  the  principal  debtor,  and  also  against 
trustee,  a  single  execution  against  both  is  irregular  and  void. — Rhider  v. 
Alexander,  1  Chip.  267. 

Where  several  garnishees  personally  attend  the  court,  they  may  tax 
separate  travel  and  attendance. — Porter  v.  Russel,  1  Tyler,  35. 

A  trustee  is  not  protected  by  a  previous  judgment  against  him  as  trus- 
tee, when  such  judgment  is  to  be  satisfied  in  specific  property,  and  cannot 
be  enforced  till  a  future  time,  and  what  is  in  his  hands  is  due  immediately. 
— Hazel  tine  v.  Page,  4  Ver.  R.  49. 

The  trustee  process  is,  by  the  several  statutes  of  October  1st.  1797,  No- 
vember 10th,  1807,  November  6th,  1817,  and  November  10th,  1830,  given 
to  creditors  against  persons  possessed  of  money,  goods,  chattels,  rights,  or 
credits  of  concealed  or  absconding  debtors,  or  of  debtors  residing  out  of  the 
state,  or  removing  out  of  the  state,  leaving  effects  within  it.  It  has,  how- 
ever, been  held,  that  a  person  residing  out  of  the  state  and  coming  within 
it  for  a  temporary  purpose,  is  not  liable  to  be  summoned  as  a  trustee  of 
an  absconding,  concealed,  or  absent  debtor. — Baxter  v.  Vincent,  6  Ver- 
mont Rep.,  614.  The  foreign  attachment  cannot  be  sustained  unless  all 
the  debtors  are  non-residents,  or  have  absconded. — Leach  v.  Cook,  1  Shaw's 
Vermont  Rep.,  N.  S.  239. 


ATTACHMENT  AGAINST  ABSENT   AND    ABSCONDING   DEBTORS    IN    MASSACHU- 
SETTS. 

All  personal  actions,  except  detinue  and  replevin,  an  action  sounding 
in  tort,  may  be  commenced  by  the  process  of  foreign  attachment,  or  trustee 
process  under  the  revised  statutes  of  1835,  pari  3,  tit.  4.  ch.  109,  which 
authorizes  the  attachment  of  the  goods  and  estate  of  the  principal  defendant 
in  his  own  hands,  and  also  in  the  hands  of  trustees  or  garnishees.  Any 
person  may  be  summoned  as  a  trustee  having  goods,  effects,  or  credits  of  the 
defendant  entrusted  or  deposited  in  his  possession.  And  such  goods,  effects, 
or  credits  of  the  defendant  may  be  attached  in  the  hands  of  such  trustee,  and 
held,  to  respond  the  final  judgment  in  the  suit.     But  there  are  limitations 
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to  the  demands  which  are  attachable  to  the  trustee  process ;  and  the  pro- 
visions of  the  statute  are  very  specific  and  minute.  (1.)  No  person  is  to  be 
adjudged  a  trustee,  by  reason  of  having  drawn,  accepted,  made  or  endorsed 
any  negotiable  bill,  draft,  note,  or  other  security ;  (2.)  nor  by  reason  of 
any  money  or  other  thing  received  or  collected  by  him,  as  sheriff  or  other 
officer,  by  execution  or  other  process  in  favor  of  the  principal  defendant ; 
(3.)  nor  by  reason  of  any  money  in  his  hands,  and  for  which  he  is  accoun- 
table, as  a  public  officer,  to  the  principal  defendant ;  {4.)  nor  by  reason  of 
any  money  or  other  thing  due  from  him  to  the  principal  defendant,  unless 
due  absolutely,  and  without  depending  on  any  contingency ;  (5.)  nor  by 
reason  of  any  debt  due  from  him  on  a  judgment,  so  long  as  he  is  liable  to 
an  exception  on  that  judgment. 

Many  decisions  have  taken  place  with  regard  to  what  is,  and  what 
is  not  attachable  in  this  State. — See  Knowlton  v.  Bartlett,  1  Pick.,  271  ; 
Maine  Fire  and  M.  Ins.  Co.  v.  Weeks,  7  Mass.,  439  ;  Lane  v.  Jackson,  5 
Mass.,  157;  Kittredge  v.  Sumner,  11  Pick.,  50;  Briggsv.  Strange,  17 
Mass.,  405;  Stevens  v.  Bnggs,  5  Pick.,  177;  Oysted  v.  Shed,  12  Mass., 
510  ;  Potter  v.  Hall,  3  Pick.,  36S;  D'  Wolf  v.  Dearborn,  4  Pick.,  466  ; 
Melville  v.  Broivne,  15  Mass.,  82  ;  Vhilhps  v.  Bridge,  11  Mass.  249  ; 
Pierce  v.  Jackson,  6  Mass.,  242  ;  Gibbsv.  Chase,  10  Mass.,  130  ;  Howard 
v.  Williams,  2  Pick.,  SO ;  Daily  v.  May,  5  Mass.,  313;  Chandler  v. 
Thurston,  10  Pick.,  205  ;  Cleverly  v.  Brac'kett,  8  Mass.,  150  ;  Cornwall  v. 
Gould,  4  Pick.,  448;  Wheeler  v.  Train,  3  Pick.,  255  ;  Wolcott  v.  Pome- 
roy,  2  Pick.,  121  ;  Chickering  v.  Lovejoy,  13  Mass.,  51  ;  Portland  Bank 
Y.Hall,  13  Maw.,  207;  Eaton  v.  Whiting,  3  PicA.,  484;  Blanchard  v. 
Colbourn,  16  .Mim.,  346  ;  Kem/pton,\.  Cook,  4  Pick.,  315. 

ATTACHMENT    AGAINST    ABSENT    AND    ABSCONDING    DEBTORS    IN    MAINE. 

The  statute  of  1835,  ch.  1S8,  gave  the  trustee  process  against  third 
persons  holding  the  debtor's  property  by  way  of  mortgage  or  pledge. 

ATTACHMENT    AGAINST    ABSENT    AND    ABSCONDING    DEBTORS    IN    NEW 
HAMPSHIRE. 

By  the  act  of  July  3rd,  1829,  the  process  reaches  debts,  ceases  in 
action,  stocks,  &c,  in  the  bands  of  third  persons. 

It  seems  the  colonial  legislatures  were  much  in  favor  of  the  attach- 
ment process  for  reaching  the  property  of  absconding,  absent,  and  non- 
resident debtors.  But  this  pi'ocess  was  cogently  opposed  by  the  gover- 
nor and  counsel  in  some  of  the  States,  so  far  as  it  related  to  non-resi- 
dent debtors.  The  argument  raised  against  it  was,  that  the  mode  of 
recovery  was  different  from  that  allowed  in  similar  cases  in  England. 
Thu  great  objection,  on  the  part  of  the  executive  power,  was  that  the 
attachment  laws,  as  contended  for  by  the  colony,  did  not  place  the  Eng- 
lish and  American  creditors  on  an  equal  footing,  but  allowed  the  Ameri- 
can creditor  the  preference  in  like  manner  as  if  he  had  obtained  for  his 
own    benefit  a  judgment  and  execution. — 2  Martin's  History,  North 
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Carolina,  202.  Royal  instructions  were  communicated  to  the  colonial 
Governors,  to  refuse  assent  to  such  attachment  laws,  and  the  subject 
was  for  some  time  a  matter  of  discussion  and  warmth  between  the 
Governor  and  House  of  Assembly  of  North  Carolina.  But  as  already 
suggested,  the  attachment  laws,  though  not  uniform  on  this  point,  pre- 
vails throughout  the  several  United  States,  against  the  property,  real 
and  personal,  of  absconding  and  non-resident  debtors. 

ATTACHMENT  AGAINST  ABSENT  AND  ABSCONDING  DEBTORS  IN  ALABAMA. 

Must  the  creditor  in  the  case  of  an  absconding  debtor  be  a  resident  'i 

He  need  not,  but  in  the  case  of  an  attachment  against  a  non-resident 
debtor,  he  must  be.  1  Minor's  Ala.  Rep.  14,  69.  It  is  not  sufficient  to 
authorize  an  attachment  to  issue  that  an  affidavit  state  that  a  party  is 
about  to  remove  from  the  country,  so  that  ordinary  process  of  law  cannot 
be  served  upon  him.      Wallisv.  Murphy,  2  Stew.,  15. 

To  sustain  a  judicial  attachment  it  must  appear  on  the  record  that  the 
defendant  is  an  inhabitant.  Evans  v.  Saltmarsh,  1  Stew. ,43.  Wyaty. 
Campbell,  Minor,  390. 

A  judgment  on  original  attachment  in  another  State  is  prima  facia 
evidence  of  a  debt  here,  though  personal  service  does  not  appear,  but  it 
may  be  impeached  by  plea  that  the  defendant  constantly  resided  here, 
and  had  no  notice.     Miller  v.  Pennington,  2  Stew.,  309. 

An  assignment  by  a  debtor  of  all  his  effects  for  the  benefit  of  his 
creditors,  though  made  in  another  State,  will  take  precedence  of  a  sub- 
sequent attachment.     Robinson  v.  Rapely,  2  Stew.,  86. 

The  voluntary  affidavit  of  a  garnishee  taken  before  a  justice,  without 
summons,  does  not  warrant  judgment  against  the  defendant  in  attach- 
ment.    Latorence  v.  Ware,  1  Stew.,  33. 

To  sustain  original  attachment  against  a  non-resident,  it  is  not  ne- 
cessary that  it  should  be  stated  by  affidavit  that  the  plaintiff  resides  in 
the  State.     Peters  v.  Bower,  Minor,  69. 

It  is  not  necessary  that  the  attachment  bond  should  contain  a  condi- 
tion for  payment  of  costs.  Peters  v.  Bowei;  Minor,  69.  Saltmarsh  v. 
Evans,  1  Stew.,  132. 

Attachment  materially  variant  from  the  affidavit  will  be  quashed. 
Woodley  v.  Shirley.  Minor,  14. 

It  is  not  a  valid  objection  to  the  judgment  by  default,  that  the  gar 
nishee,  by  his  plea,  claimed  the  property  levied  on.     Harris  v.  Clapp. 
Minor,  328. 
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A  garnishee  will  be  protected,  as  to  the  amount  attached  in  his  hands, 
while  the  proceedings  are  unreversed,  though  they  are  erroneous.  Tubb 
v.  Madding,    Minor,  129. 

If  a  garnishee  answer  that  the  defendant  held  his  note,  to  which  he 
has  a  set-off,  and  cannot  say  what  is  due  until  a  settlement,  judgment 
cannot  be  rendered  against  him.     Allen  v.  Morgan,  1  Stew.  9. 

Nor  if  he  state  that  before  he  was  summoned,  he  was  notified  that 
the  payee  had  transferred  his  agent's  receipt  for  his  note  to  A.  And 
that  A.'s  agent  had  presented  the  note,  and  he  had  paid  him  a  part  and 
promised  to  pay  the  residue  on  a  contingency  that  has  happened.  King 
V.  Murphy,  1  Stew.,  228. 

ATTACHMENT    AGAINST    ABSENT    AND     ABSCONDING     DEBTORS    IN    ILLINOIS. 

Are  not  all  proceedings  under  an  attachment  void,  unless  the  affida- 
vit on  which  the  attachment  issues  conform  to  the  requisitions  of  the 
statute  ? 

They  are.  And  the  proceedings  will  be  quashed.  But  an  affidavit  stating 
that  "A.  is  justly  indebted  to  the  plaintiff  in  the  sum  of  $100,  and  that 
he  is  privately  moving  his  property  out  of  the  county,"  is  sufficient. 
Clark  v.  Roberts,  1  Breese,  222. 

It  is  sufficient  to  state  that  the  non-resident  is  "justly  indebted  to 
the  plaintiff  in  the  sum  of  $200,  by  his  certain  instrument  in  writing." 
Phelps  v.  Young,  1  Breese,  256. 

Judgment  of  non-suit  in  attachment  merely  quashes  the  attachment, 
and  leaves  the  parties  to  proceed  anew.  Bates  v.  Jenkins,  1  Breese, 
25.  App. 

A  plea  in  abatement,  may  be  made  in  a  suit  commenced  by  attach- 
ment.    Bates  v.  Jenkins,  1  Breese,  25.  App, 

In  order  to  enable  the  owner  or  consignee  of  a  vessel  attached  un- 
der the  "  Act  authorizing  the  seizure  of  boats  and  other  vessels  by  attach- 
ment" to  take  an  appeal  from  the  judgment  of  a  justice  of  the  peace  in 
such  case,  he  should  make  himself  a  party  defendant  to  the  suit  before 
the  justice.  On  the  trial  of  the  right  of  property  levied  on  by  attach- 
ment, the  writ  of  attachment  and  return  thereon  are  admissible  in  evi- 
dence. The  Schooner  Constitution  v.  Nelson  Woodicorth,  1  Scamtnon's 
Rep.  511.     Sheldon  v.  Reihleu,  et  al.  Ibid  19.  A.  D.  1841. 

An  attachment  bond  which  does  not  describe  the  court  from  which 
the  process  is  to  be  issued  or  to  which  it  is  to  be  returned,  or  the  term 
of  the  court,  is  fatally  defective,  and  a  judgment  rendered  by  default  in 
sucli  a  case,  will  be  reversed  on  writ  of  error. — Laurence  v.  Yateman,  et 
al.,  Scammon's  Rep.,  17  A.  D.  1841. 
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It  is  no  objection  that  the  affidavit  does  not  state  "  that  the  defendant 
had  departed  from  the  State  with  intention  of  having  his  effe*cts  and  per- 
sonal estate  removed  out  of  the  limits  of  the  State,  where  the  pro- 
ceedings aie,  on  their  face,  manifestly  against  a  non-resident  debtor. — ■ 
Phelps  v.  Young,  1  Breese,  256. 

ATTACHMENT   AGAINST    ABSENT    AND    ABSCONDING   DEBTORS    IN   OHIO. 

Is  not  a  creditor,  suing  out  an  attachment  against  the  effects  of  his 
debtor  on  false  affidavits  of  non-residence,  liable  to  an  action  1 

He  is,  and  the  indebtedness  and  affidavit  will  not  constitute  probable 
cause  to  protect  him. —  Ohio  Rep.,  vol.  9,  p.  103,  A.  D.  1840. 

The  foreign  attachment  cannot  be  sustained  unless  all  the  debtors 
or  non-residents  have  absconded. —  Taylor  v.  McDonald,  4  Ohio  Rep.,  140. 

The  process  of  attachment  lies  at  the  instance  of  any  creditor,  resi- 
dent or  non-resident,  and  whether  the  debtor  has  absconded,  or  is  anon- 
resident,  and  the  statute  regulates  proceedings  against  the  garnishee,  in 
whose  possession  the  property  may  be,  or  who  owes  money  to  the  origi- 
nal debtor. — Chase's  Statute  of  Ohio,  vol.  2,  p.  1321. 

A  foreign  attachment  cannot  be  sustained  against  one  of  several 
joint  contractors. — Cowdenv.  Harford,  4  Ham.,  131.  Nor  where  one 
of  several  contractors  is  a  resident  and  the  others  non-residents. —  Tay- 
lor v.  McDonald,  4  Ham.,  149. 

Proof  that  the  defendant  was  a  resident  of  the  county  where  the 
writ  issued  will  set  aside  on  certiorari  a  judgment  in  attachment  before 
a  justice  of  the  peace. — Hartshorn  v.  Wilson,  2  Ham.,  27. 

Money  collected  on  execution  by  the  sheriff  cannot  be  attached  in 
his  hands. — Dawson  v.  Holcomb,  1  Ham.,215. 

ATTACHMENT    AGAINST    ABSENT    AND    ABSCONDING    DEBTORS    IN   ARKANSAS. 

Service  of  a  writ  of  attachment  by  merely  summoning  a  garnishee, 
gives  the  court  no  jurisdiction. 

Manner  of  serving  such  writ  prescribed. — Richmond  v.  Duncan  8? 
Preston,  4  Ark.  R.,  p.  197.     (1843.) 

This  case  was  determined  in  Clark  Circuit  Court  in  October,  A.  D., 
1S41,  before  the  Hon.  William  Conway,  B.,  one  of  the  Circuit  Judges. 
Duncan  &  Preston  filed  their  declaration  in  debt,  with  the  proper  affi- 
davit and  bond,  and  sued  out  a  writ  of  attachment  against  Barton  Rich- 
mond. The  property  was  returned  served,  by  summoning  John  Wil- 
son, as  garnishee,  and  no  property  found.  After  publication  made, 
judgment  by  default.     The  case  came  up  by  writ  of  error. 
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Pike  and  Baldwin,  for  the  plaintiff,  referred  to  Desha  v.  Baker,  et  al. 
3  Ark.,  509,  as  settling  this  case  ;  and  contended  further,  that  serving  this 
writ  of  error  ought  not  to  be  held  to  be  such  anappearance  a^  subjected 
the  plaintiff  to  the  jurisdiction  of  our  courts,  and  would  compel  him  to 
appear  and  defend  They  insisted  that  it  would  be  only  to  relieve  him 
against  one  wrong  done  him,  by  subjecting  him  to  another  equally  as 
great.  Shall  it  be  said  that  a  foreigner  cannot  avoid  an  unjust  judg- 
ment, void  of  itself,  because  caram  non  judice,  without  being  compelled 
to  permit  the  jurisdiction  ultimately  to  attach?  Sory,  Corif.  of  Laics, 
461,  462.  Bissell  v.  Briggs,  9  Mass.,  468.  Hall  v.  Williams,  6  Pick., 
232. 

Hannagin,  contra. 

By  the  Court,  Ringo,  C.  J. 

The  Court  held,  in  Desha  v.  Baker,  et  al.  3  Ark.,  509,  that  a  writ  of 
attachment  of  this  character,  under  our  statutory  provisions  prescribing 
the  manner  in  which  such  process  shall  be  served,  could  not  be  executed 
so  as  to  bind  either  the  property,  effects,  or  credits  of  the  debtor,  without 
the  officer  charged  with  the  execution  thereof,  going  to  the  place  where 
the  property  upon  which  it  is  levied  may  be  found,  or  to  the  place 
where  the  debtor  to  the  defendant  may  be  found,  or,  if  he  cannot  be 
found,  to  his  usual  place  of  abode,  and  then  and  there,  in  the  presence  of 
one  or  more  citizens  of  the  county,  declaring,  according  to  this  truth 
of  the  fact,  that  he  attaches,  as  the  property  of  the  defendant,  certain 
lands  or  tenements,  goods  or  chattels,  then  present,  giving,  at  the  time, 
such  description  of  the  property  so  attached  as  will  identify  and  distin- 
guish it  from  other  property  not  attached;  and,  where  it  is  designed 
to  bind  either  property,  effects,  or  credits  of  defendant,  in  the  hands  of 
any  garnishee  or  third  person,  the  same  course  must  be  pursued  :  that 
is,  the  officer  must  declare,  in  the  presence  of  such  garnishee  or  third 
person,  one  or  more  citizens  of  the  county  being  also  present,  that  he 
attaches  all  the  property,  credits,  and  effects'of  the  defendant,  in  the 
hands  or  possession  of  such  garnishee  or  third  person  ;  or,  if  it  be  not 
necessary  to  attach  the  whole,  he  must  designate  and  specify  what  por- 
tion or  particular  part  thereof  he  attaches;  and  the  like  declaration  and 
specification  must  be  made  at  the  usual  place  of  abode  of  such  garnishee 
or  third  person,  when  service  of  such  writ  shall  be  made  by  leaving  a 
copy.  And  unless  this  be  done,  the  property,  effects,  or  credits  of  the 
defendant,  are  not  bound,  or  legally  subjected  to  the  demand  of  the 
plaintiff,  by  virtue  of  the  attachment,  notwithstanding  the  writ  may,  in 
every  other  respect,  have  been  executed  in  the  manner  prescribed  by 
law. 

The  proceeding  by  attachment  is,  in  its  character,  essentially  a  pro- 
ceeding inerror,  although  the  defendant  may  be  personally  served  with 
the  writ,  if  he  be  found  in  the  country  ;  in  which  event  it  assumes  also, 
in  some  respects,  the  character  of  a  proceeding  in  personam;  and,  upon 
such  service,  the  defendant  is  bound  to  appear  and  answer,  as  in  ordina- 
ry actions  ;  but,  to  warrant  a  judgment  against  him  by  default,  the  writ 
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must  be  executed  by  either  a  personal  service  upon  him,  or  a  service 
legally  binding  either  upon  his  lands,  tenements,  goods,  chattels,  moneys, 
credits  or  effects.  The  return  to  the  writ,  in  this  case,  shows  no  such 
execution  of  it  upon  either.  Consequently,  the  judgment  against  the 
plaintiff,  by  default,  was  wholly  unauthorized,  and  the  court  erred  in  pro- 
nouncing it. 

Reversed,  and  defendant  ruled  to  appear  below. 

Attachment  laws  against  the  property,  real  and  personal,  of  abscond- 
ing and  non-resident  debtors,  prevail  throughout  the  several  United 
States,  but  those  statute  laws  are  not  uniform  on  this  point.  In  the  New 
England  States  the  trustee  process  has  in  many  respects  the  operation  of 
the  domestic  as  well  as  foreign  attachment,  and  it.operates  in  a  greater  or 
less  degree  upon  persons  as  well  as  property.  The  strict  trustee  process 
extends  to  the  goods,  effects  and  credits  of  the  principal  debtor,  in  the 
hands  of  his  agent  and  trustee,  or  debtor,  and  who,  as  trustee,  is  summon- 
ed to  appear  and  answer.  The  first  process  in  civil  actions  against  the 
debtor  is  not  only  to  compel  appearance,  but  to  attach  the  goods  and 
estate  of  the  debtor,  and  hold  them  in  pledge  to  pay  the  debt  or  damages 
recovered.  The  strict  trustee  does  not  extend  to  the  real  estate  in  the 
hands  of  the  trustee. — Cushing's  Treatise  on  the  Trustee  Process,  1S33, 
p.  4-16. 

ATTORNEY. 

An  agreement,  by  an  attorney  at  law,  to  receive  payment  of  a  judg- 
ment in  any  thing  but  the  legal  currency  of  the  United  States,  will  not  be 
binding  on  the  plaintiff. — William  H.  Dunbar  v.  Sarah  Morris, 
Tutrix,  and  another. — Robinso?i,s  La.  R.,  vol.  3, p.  278.     (1843.) 

Appeal  from  the  Court  of  Probates  of  Concordia,  Dunlap,  J. 

This  case  was  submitted,  without  argument,  by  F.  H.  Farrer,  and  T. 
P.  Farrar.  for  the  plaintiff,  and  Stacy  and  Sparrow,  for  the  appellants. 

Martin,  J. — The  defendants,  tutor  and  co-tutor  of  the  heirs  of  Elias 
Bass,  resist  the  plaintiff's  claims,  which  is  founded  on  a  judgment  obtain- 
ed by  the  latter  against  the  ancestor  of  their  wards,  on  the  allegation 
that  an  agreement  was  entered  into  by  D.  S.  Stacy,  who  was  employed 
by  them  to  conduct  the  affairs  of  the  succession,  and  H.  B.  Barbour,  the 
plaintiff's  attorney,  employed  to  collect  the  amount  of  the  judgment, 
whereby  payment  thereof  was  to  be  effected  in  notes  of  certain  banks 
of  the  State  of  Mississippi.  They  allege  that  they  had  procured  a  suffi- 
cient amount  of  them  before  the  period  at  which  the  payment  was  to  be 
made,  and  have  ever  since  kept  the  said  notes  to  be  paid,  in  discharge  of 
the  judgment;  that  Barbour  having  died,  the  plaintiff  employed  Mont- 
gomery and  McMillan  to  attend  to  the  collection  of  the  judgment,  who 
recognized  the  agreement  entered  into  by  Barbour  and  Stacy,  and  ex- 
pressed their  assent  thereto,  promising  to  receive  payment  accordingly  • 
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that  notwithstanding  this,  and  the  readiness  of  the  defendants  to  effect 
the  payment  in  the  manner  thus  agreed  on,  a  vexatious  suit  has  been 
brought  against  them  to  enforce  payment  otherwise  than  in  the  manner 
above  stated.  There  was  judgment  against  the  defendants,  and  they 
have  appealed. 

It  does  not  appear  to  us  that  the  court  erred.  It  is  not  even  alleged 
that  any  of  the  agents  employed  by  the  plaintiff  were  authorised  by  him 
to  l'eceive  payment  in  any  thing  else  than  the  legal  currency  of  the  United 
States,  nor  that  he  had  knowledge  of  any  agreement  made  by  any  of 
them  with  the  defendants  in  relation  to  the  collection  of  his  claim,  much 
less  of  any  assent  of  his  thereto.  The  defendants,  therefore,  cannot 
avail  themselves  of  such  an  agreement  against  him. — 1  Mart.,  N.  £>., 
133  ;   12  Mart.,  6S8. 

Judgment  affirmed. 

An  attorney  has  alien  upon  a  judgment  in  favor  of  his  client  and 
upon  his  client's  papers,  for  his  costs  and  disbursements.  But  such 
lien  will  not  be  protected  against  pre-existing  rights  of  third  persons. 

Where  the  plaintiff,  in  his  plea  to  a  declaration  in  offset,  alleged  that 
the  debt  in  suit  was  assigned  to  an  attorney,  and  that  such  attorney  had 
a  lien  thereon  for  costs,  and  the  defendant,  in  his  replication,  ti'a versed 
the  allegation  by  alleging  that  there  was  no  such  lien  or  assignment  to 
the  defendant's  knowledge,  and  it  appeared  that  fto  notice  of  the  lien 
and  assignment  was  necessary  to  protect  the  rights  of  the  attorney.  It 
was  held,  that  such  traverse  presented  an  immaterial  issue. 

Duplicity  in  a  plea  cannot  be  taken  advantage  of  on  a  general  de- 
murrer. An  assignment  of  a  chose  in  action  not  negotiable,  will  not 
prevent  the  defendant  from  offsetting  demands  against  the  plaintiff  of 
record  which  were  mature  and  actionable  previous  to  the  assignment. — 
Walker  v.  Sargent,  14  Vermont  Rep.,  247.     (1843.) 

Debt,  upon  a  recognizance  entered  into  by  the  defendant  to  the  plain- 
tiff, at  the  September  term  of  the  County  Court,  1834,  conditioned  that 
one  John  Wellman,  who  then  had  a  suit  pending  in  said  court,  in  his 
favor  and  against  the  present  plaintiff,  should  prosecute  said  suit  to 
effect,  &c. 

The  defendant  pleaded  nul  ticl  record,  and  also  a  declaration  in  offset 
in  five  counts,  as  follows  : 

First  count.  And  for  further  plea  in  this  behalf,  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  by  way  of  offset  to  the  plaintiff's 
claim,  the  defendant  declares  against  the  said  Horatio  in  a  plea  of  the 
case,  for  that  whereas  the  said  Horatio,  at  Manchester  aforesaid,  on  the 
25th  day  of  May,  1S36,  by  his  note  under  his  hand  of  that  date,  for  value 
received,  promised  the  said  Leonard  to  pay  him  the  sum  of  twelve  dol- 
lars and  fifty-six  cents,  one  day  after  date,  with  interest. 

Second  count.  Also  for  that  whereas  the  said  Horatio,  at  Man- 
chester, on  the  28th  day  of  October,  1834,  by  his  note  under  his  hand  of 
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that  date,  for  value  received,  promised  the  said  Leonard  to  pay  him  the 
sum  of  nine  dollars  and  three  cents  on  demand. 

Third  count.  Also  for  that,  whereas  the  said  Horatio,  on  the  17th 
day  of  November,  lb35,  at  Manchester  aforesaid,  by  his  promissory  note 
of  that  date,  under  his  hand,  for  value  received,  promised  the  said 
Leonard  to  pay  him  the  sum  of  twelve'dollars  on  demand. 

Fourth  count.  Also  for  that  on  or  about  the  2d  day  of  April,  1834, 
one  Silas  Sutherland  was  indebted  to  the  said  Leonard  in  the  sum  of  fifty 
dollars  for  divers  services  by  the  said  Leonard  before  that  time  rendered 
for  the  said  Silas,  at  his  special  instance  and  request,  as  a  solicitor  in 
chancery,  in  and  about  divers  suits  before  that  time  instituted  by  the  said 
Silas,  and  then  pending  before  the  court  of  chancery  in  the  State  of  Ver- 
mont, for  which  the  said  Silas  was  then  and  there  liable  to  pay  to  said 
Leonard,  he  the  said  Horatio,  on  or  about  the  said  2d  day  of  April,  1 834, 
by  his  written  agreement,  undertook  and  promised  the  said  Leonard  to 
pay  and  account  to  him,  the  said  Leonard,  the  amount  of  his,  said  Leon- 
ard's claim  and  demand  so  due  and  owing  to  him,  the  said  Leonard,  from 
the  said  Silas,  as  aforesaid,  and  then  and  there  delivered  the  said  written 
agreement  to  the  said  Leonard,  whereby  the  said  Horatio  became  then 
and  there  liable  inlaw,  to  pay  to  the  said  Leonard  the  said  sum  of  money 
so  due  and  owing  to  the  said  Leonard  from  the  said  Silas,  as  aforesaid, 
and  being  so  liable,  in  consideration  thereof  he,  the  said  Horatio,  then 
and  there  undertook  and  faithfully  promised  to  pay  the  said  sum  of  mo- 
ney to  the  said  Leonard  when  he  should  be  thereto  afterwards  re- 
quested. 

The  fifth  count  was  for  money  had  and  received,  money  lent  and  ad- 
vanced, services  and  labor  performed,  and  goods  sold  and  delivered. 

This  case  came  before  this  court  at  the  February  term  1S39,  on  a  mo- 
tion in  arrest  of  judgment,  and  judgment  was  arrested  for  the  insuffi- 
ciency of  the  fourth  count. 

The  plaintiff  pleaded  to  the  declaration  in  offset ;  that  Serenus  Swift, 
of  Manchester,  in  said  county  of  Bennington,  isj:he  legal  owner  of  the 
said  last  mentioned  demand  specified  in  the  said  declaration,  and  has 
been  ever  since  the  existence  of  the  same  against  him,  the  said  defendant, 
and  not  the  said  Horatio  Walker,  that,  at  the  time  of  the  rendition  of  the 
said  judgment  specified  and  referred  to  in  said  declaration  in  favor  of 
the  said  Walker  against  the  said  John  Wellman,  he  had  a  legal  lien  and 
claim  by  ieason  of  his  prior  services  as  an  attorney,  and  money  advanced 
in  the  prosecution  of  the  said  suit  in  which  the  said  judgment  was  so 
rendered,  asaforesaid,  upon  and  more  than  the  amount  of  the  sums  there- 
of as  specified  in  the  said  declaration,  to  wit,  the  sum  of dollars, 

and — - — cents,  all  which  was  well  known  and  understood  by  the  said 
defendant,  and  also,  because  that  after  the  rendition  of  the  said  judg- 
ment and  the  issuing  of  the  execution  thereupon  against  the  said  Well- 
man,  to  wit,  on  the  4th  day  of  July,  A.  D.  1S36,  at  Manchester,  aforesaid, 
the  said  Walker,  in  consideration  that  he,  the  said  Swift,  had  before 
agreed  to  apply  and  did  then  and  there  apply  the  sums  of  the  said  judg- 
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merit  and  execution  as  aforesaid  on  and  towards  his  the  said  Swift's 
services  as  an  attorney,  and  the  moneys  which  he  had  so  advanced  in 
the  pi'osecution  of  said  suit,  as  aforesaid,  did  then  and  there  endorse, 
assign  and  transfer  the  said  execution  and  the  sums  therein  specified 
and  expressed,  to  him,  the  said  Swift,  as  his  own,  of  which  the  said  de- 
fendant then  and  there  had  due  notice  ;  and  the  said  Swift  has,  in  con- 
sequence, and  by  reason  of  the  premises,  instituted  and  prosecuted  this 
suit  hitherto  for  his  own  use,  benefit  and  advantage,  in  the  name  of  the 
said  Walker,  and  has  no  conusance  of  the  said  demands  so  pleaded  in 
offset  by  said  defendant,  which  is  and  has  been  ever  hitherto  also  well 
known  to  the  defendant,  all  which  the  plaintiff  is  ready  to  verify. 
Wherefore  he  prays  judgment,  &c. 

Replication,  that  the  said  Serenus  Swift  is  not,  and  has  not  been, 
to  the  knowledge  of  the  said  Leonard,  the  owner  of  the  said  judgment 
in  favor  of  said  Horatio  against  the  said  John  Wellman,  from  the  time 
of  the  rendition  thereof,  nor  is  the  said  Serenus  the  owner,  nor  has  he 
ever  been  the  owner,  within  the  knowledge  of  the  said  Leonard,  of  the 
said  supposed  recognizance  against  the  said  Leonard,  nor  had  the  said 
Serenus,  to  the  knowledge  or  understanding  of  the  said  Leonard,  any 
legal  lien  or  claim  upon  the  said  judgment  in  favor  of  said  Horatio 
against  the  said  John  Wellman,  nor  upon  the  said  supposed  recogni- 
zance against  the  said  Leonard,  by  reason  of  the  said  Serenus'  services 
as  attorney,  nor  for  moneys  advanced  in  the  prosecution  of  said  suit 
against  the  said  John,  as  set  forth  in  the  said  Horatio's  plea,  nor  did  the 
said  Horatio  on  the  4th  day  of  July,  1836,  nor  at  any  other  time  within 
the  knowledge  of  the  said  Leonard  before  the  existence  of  said  Leon- 
ard's claim  in  offset,  or  since,  assign,  endorse,  or  transfer  the  said  exe- 
cution, or  the  sums  therein  due,  or  the  said  recognizance  to  the  said 
Serenus  Swift,  in  manner  and  form  as  set  forth,  as  in  the  said  Horatio's 
plea  to  said  Leonard's  offset  is  alleged,  and  this  the  said  Leonard  prays 
may  be  inquired  of  by  the  country. 

To  this  replication  the  plaintiff  demurred,  generally. 

The  County  Court  overruled  the  demurrer. 

The  fourth  count  in  offset  not  being  relied  upon  by  the  defendant, 
damages  were  assessed  upon  the  other  counts  and  a  balance  found  due 
from  the  plaintiff  to  the  defendant,  and  the  judgment  was  rendered  by 
the  County  Court  in  favor  of  the  defendant. 

The  plaintiff  excepted  to  the  decision  and  judgment  of  the  County 
Court. 

P.  Isham,  for  plaintiff. 

The  declaration  in  offset  is  defective  upon  general  demurrer,  in  the 
following  particulars  : 

1.  It  is  not  stated  in  either  count  that  the  claims  were  due  and  pay- 
able before  the  commencement  of  the  plaintiff's  action. — Mont,  on  set- 
off, 35,  41. 

The  traverse  is  bad,  presenting  an  immaterial  issue. 
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On  the  merits  of  the  case,  we  find  the  following  facts  admitted  oy 
the  general  demurrer,  viz:  The  amount  of  the  judgment  for  costs; 
that  Swift  was  the  attorney,  and  that  the  judgment  and  recognizance 
belong  to  him  by  transfer  and  lien  as  such  attorney,  and  that  his  title 
and  lien  to  the  same  extent  to  the  amount  of  the  judgment.  But  de- 
fendant seeks  to  avoid  such  lien  by  stating  that  the  facts  were  not  within 
his,  the  defendant's  knowledge. 

The  question  then  is,  will  the  court  protect  such  lien  and  title  of  the 
attorney,  against  the  offsets  which  are  pleaded  ]  That  they  will  thus 
protect  the  lien ;  see  Mont,  on  set-off,  App.  12, 13,  14,  9  Mitchel  v.  Oldfeld, 
4  T.  R.,  163.  Randall  v.  Fuller,  6 '  T.  R.,  466.  Glaister  v.  Henfr,  8  T. 
R.,  69.     4  Corven  R.,  416.     4  Paige  R.,  647.     6  Mod.,  462. 

Our  courts  have  decided  that  the  lien  of  an  attorney  exists, — the 
protection  of  this  lien  necessarily  follows.     2  Ark.  R.,  ]  66. 

The  question  whether  the  lien  of  an  attorney  extends  to  the  recogni- 
zance does  not  arise  in  this  case,  as  the  existence  of  the  lien  thereon, 
and  to  the  amount  of  the  judgment  is  admitted  by  the  demurrer  and 
pleadings ;  notice  becomes  material  only  when  protection  is  sought 
against  subsequent  payment  made  by  the  defendant  to  the  plaintiff. 

Sargent  Sf  Miner  for  defendant. 

The  first  question  seems  to  be  on  the  demurrer  taken  by  the  plaintiff 
to  the  defendant's  declaration  in  offset,  and  here  the  defendant  insists 
that  the  question  is  no  longer  open.  The  whole  declaration  was  passed 
upon  in  this  court,  February  term,  1S39.     11  Vt.  R.,  329. 

Next  in  order  is  the  plaintiff's  multifarious  plea  to  the  declaration, 
claiming  that  this  recognizance  belongs  to  Serenus  Swift  first,  by  a  pre- 
tended lien  for  attorney  fees,  in  a  suit  where  the  present  defendant  was 
not  a  party,  and,  secondly,  by  a  supposed  assignment.  These  issues  were 
found  for  the  defendant  on  the  former  trial.     11  Vt.  R.,  329,  before  cited. 

This  plea,  we  insist,  is  bad,  for  it  undertakes,  informally,  to  tender 
several  issues.  Equitable  liens  of  attorneys  and  assignees  are  always 
subject  to  the  higher  equity  of  offset.     2  Kent's  Coin.,  641. 

Next  follows  the  defendant's  replication,  traversing,  in  detail,  these 
new  facts.  To  this  traverse  the  plaintiff  has  waived  his  issue  and  now 
demurs  generally. 

Upon  the  general  principle  of  pleading,  which  runs  through  all  the 
books  ;  if  our  traverse  deny  any  one  material  fact  alleged  by  the  plaintiff, 
it  is  good  pleading,  however  informal,  unless  demurred  to  specially. 
Gould's  Pleadings,  463.  But  further  a  defective  traverse  (if  this  be  so,) 
can  in  no  case  be  reached  by  a  general  demurrer.  1  Chit.  PL,  432,  top 
page.  5  Com.  Dig.,  464,  pleader  F.  22.  1  Saund.,  207,  note  5  ;  lb.  22, 
note  2;  lb.  14,  note  2.  The  only  ground  on  which  courts  of  law  ever 
interfere  to  protect  the  lien  of  third  persons,  is  that  equity  requires  it. 
This  case  admits  no  such  reason  to  exist,  and  if  such  equity  did  exist,  it 
must  yield  to  the  higher  legal  and  equitable  right  of  offset.  2  Kent's 
Com.,  641.  Vaughn  v.  Davics,  2  H.  Rl.,  440.  6  Johns  Ch.  R.,  317.  12 
Wendell,  261.     8  John's  R.,  357.     1 2  Mass.  R.,  195. 
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The  opinion  of  the  court  was  delivered  by 

Royce,  J. — By  the  decision  made  in  this  cause,  at  a  former  term,  it 
was  undoubtedly  intended  to  establish  the  sufficiency  of  the  defendant's 
declaration  in  offset,  except  as  to  the  count  relating  to  the  debt  of  South- 
erland.  That  count  was  adjudged  insufficient,  li  Vt.  R.,  327.  Treat- 
ing the  law  of  the  case  as  settled  thus  far,  the  plaintiff's  plea  to  that  de- 
claration, and  the  defendant's  replication,  are  to  be  considered  under  tho 
present  demurrer.  The  plea  will  be  taken  to  have  properly  set  forth  a 
lien  in  favor  of  Swift,  to  the  amount  of  the  plaintiff's  judgment  against 
Wellman,  with  notice  thereof  to  the  defendant  coeval  with  that  judg- 
ment ;  and  likewise  to  have  alleged  a  valid  assignment  of  the  execution 
to  Swift,  in  July,  1836,  with  notice  to  the  defendant ;  the  replication  pro- 
fessing to  traverse  the  plea,  contains  no  direct  denial  of  the  lien  or  as- 
signment. It  merely  says  there  was  no  such  lien  or  assignment  to  the 
defendant's  knowledge.  Now  the  only  effect  of  notice  to  the  defendant 
would  be  to  deprive  him  of  the  benefit  of  any  after  payment  to  Walker  in 
the  one  case,  and  to  prevent  the  offset  of  demands  subsequently  pccruing 
against  him  on  the  other.  But  upon  the  defendant's  declaration,  he  does 
not  appear  to  seek  the  application  of  any  such  payment,  nor  the  offset  of 
such  demand.  The  fact  of  notice  being  therefore  unimportant,  the  re- 
plication has  only  proffered  an  immaterial  issue,  since  it  virtually  admits 
both  the  lien  and  assignment. 

It  remains  to  consider  the  sufficiency  of  the  plea  as  a  defence  to  the 
declaration  in  offset.  If  it  is  objectionable  for  duplicity,  that  defect  is  not 
to  be  noticed  upon  this  general  demurrer.  The  question  has  not  been 
made,  whether  an  assignment  of  the  execution  would  carry  with  it  the 
collateral  security  of  the  defendant's  recognizance  ;  nor  whether  an  at 
torney's  lien  upon  a  judgment,  and  the  papers  of  his  client  would  entitle 
him,  in  a  court  of  law,  to  the  benefit  of  such  a  security.  And  since  the 
defendant  has  not  seen  fit  to  contest  the  point,  we  shall  assume,  for  the 
present  occasion,  that  each  would  regularly  have  that  effect.  As  tho 
assignment  in  this  instance  has  not  transferred  the  legal  right  of  action, 
like  the  endorsement  of  negotiable  paper,  it  obviously  cannot  preclude 
the  defendant  from  offsetting  mutual  demands  against  Walker,  the  plain- 
tiff of  record,  which  were  mature  and  actionable  previous  to  the  assign- 
ment. And  as  such  appears  to  be  the  character  of  the  several  demands 
claimed  in  offset,  the  assignment  can  avail  nothing  as  matter  of  defence. 
The  existence  of  an  attorney's  lien  for  his  costs  and  disbursements, 
upon  a  judgment  received  in  favor  of  his  client,  as  also  upon  the  pro- 
ceeds of  such  judgment,  and  on  papers  in  his  hands  belonging  to  the 
client,  has  been  always  recognized  in  this  State  since  the  decision  cited 
from  the  2  Aikens.  But  the  court  have  not  before,  to  my  knowledge, 
had  occasion  to  consider  whether  such  a  lien  should  be  protected  against 
pre-existing  interests  of  third  persons.  It  is  well  known  that  the  Court 
of  King's  Bench  and  Common  Pleas,  in  England,  for  a  long  period 
prior  to  1832,  differed  in  opinion  and  practice  upon  this  subject ;  the 
former  uniformly  holding  the  attorney's  lien  to  be  paramount  to  any 
right  of  set-off  whilst  the  latter  as  steadily  and  firmly  held  it  subject  to 
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that  right.  The  Court  of  Chancery  inclined  to  the  course  of  the  Com- 
mon Pleas.  This  would  seem  to  be  the  prevailing  practice  in  New 
York. — 15  Johns  R.,  405;  2  Kent's  C,  641.  And  I  infer  it  to  be  the 
present  doctrine  in  Connecticut,  notwithstanding  what  is  said  in  1  Irv. 
Dig.,  538.  In  RumriU  v.  Huntington,  5  Day,  163,  Trumbull,  J.,  says, 
in  giving  the  opinion  of  the  court :  "  But  an  attorney  has  no  lien  upon  a 
judgment  obtained  in  favor  of  his  client,  which  can  vary  or  affect  the 
rights  of  a  stranger.  It  is  also  said  by  the  court,  in  Gager  et  al.  v.  Wat- 
son, 11  Conn.  R.,  168,  that  the  attorney's  lien  upon  judgment  is  subject 
to  the  equitable  claims  of  the  parties  in  the  cause,  as  well  as  to  the 
rights  of  third  persons,  which  cannot  be  varied  or  affected  by  such  lien." 
This  is  cited  and  confirmed  by  the  court  in  Andrews  v.  Morse,  12  Conn. 
R.,  444. 

It  may  be  remarked,  that  in  most  of  the  cases  where  the  offset  has 
been  allowed,  the  question  was  raised  upon  motion  addressed  to  the 
equitable  discretion  of  the  court,  and  in  many,  the  claim  sought  to  be 
offset  had  arisen  during  the  progress  of  the  principal  suit;  whereas,  in 
this  case,  the  defendant's  demands  were  antecedent  to  any  vested  lien  of 
Swift,  and  the  offset  is  claimed  upon  a  regular  and  seasonable  declara- 
tion, filed  and  prosecuted  in  strict  conformity  to  the  statute.  We  are 
not  required,  therefore,  in  adopting  the  principle  of  those  cases,  to 
go  the  length  to  which  some  of  them  were  carried.  It  is  enough  to  say, 
that  we  recognize  nothing  in  this  particular  species  of  lien,  which  ought, 
in  a  case  like  this,  to  be  interposed  against  a  salutary  provision  of  statute 
law.  We  think  it  clear  that  the  lien  here  asserted  should  be  held  subor- 
dinate to  the  defendant's  right  of  offset. 

Judgment  affirmed. 

ATTORNEY  AND  COUNSEL. 

The  attorney  of  the  plaintiff  has  power  under  his  general  warrant 
to  direct  the  sheriff  as  to  the  time  and  manner  of  enforcing  the  execu- 
tion.— Corning  v.  Southland,  3  Hill,  552.     (1843.) 

BAIL. 

It  is  a  good  defence  to  a  writ  of  scire  facias  against  bail,  that  the  prin- 
cipal after  they  become  his  bail,  was  convicted  of  a  crime,  and  is  imprison- 
ed on  sentence.  In  such  case,  the  bail  need  not  bring  the  principal  into 
court,  on  habeas  corpus,  to  be  surrendered,  but  they  will  be  discharged  on 
motion.— Way  v.  Wright,  5  Metcalfs  Rep.,  p.  380.  (1844.) 

BAILMENT. 

1  A  written  instrument,  acknowledging  the  receipt  of  a  quanity  of 
wheat  "  in  store,"  imports  a  bailment  and  not  a  sale. — Goodyear  v.  Ogden 
6p  Pearl,  4  Hill,  104.  '1843.) 
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A  memorandum,  acknowledging  the  receipt  of  a  quantity  of  grain  "on 
freight,"  imports  a  bailment,  and  not  a  sale.  But  the  memorandum  may- 
be shown  to  mean  a  sale,  by  evidence  of  usage  among  dealers  in  grain. 
Such  evidence,  however,  must  be  so  full  and  explicit  as  to  leave  no  doubt 
of  the  existence,  extent,  and  meaning  of  the  usage,  and  that  the  parties  con- 
tracted in  reference  to  it. — Dawson  v.  Kittle,  4  Hill,  Rep.,  p.  107.  (1843.) 

BANK. 

The  declarations  of  a  cashier  of  a  bank  of  his  knowledge,  that  certain 
stock,  which  stood  upon  the  books  of  the  bank  in  the  name  of  a  certain  in- 
dividual, was  a  trust  fund,  invested  for  the  benefit  of  others,  may  be  given 
in  evidence,  under  certain  circumstances,  to  charge  the  bank  with  a  know- 
ledge of  the  fact. — Harrisburg  Bank  v.  Tyler,  3  Watt  s  and  Sergea7i?s 
R,  p.  373.  (1843.) 

BANKS. 

When  there  have  been,  for  several  years,  mutual  and  extensive  dealings 
between  two  banks,  and  an  account  current  kept  between  them,  in  which 
they  mutually  credited  each  other  with  the  proceeds  of  all  paper  remitted  for 
collection,  when  received,  and  charged  all  costs  of  protests,  postage,  &c. ;  ac- 
counts regularly  transmitted  from  the  one  to  the  other,  and  settled  upon  these 
principles  ;  and  upon  the  face  of  the  papers  transmitted,  it  always  appeared  to 
be  the  property  of  the  respective  banks,  and  to  be  remitted  by  each  of  them 
upon  its  own  account ;  there  is  a  lien  for  a  general  balance  of  account 
upon  the  paper  thus  transmitted,  no  matter  who  may  be  its  real  owner. — ■ 
Bank  of  the  Metropolis  v.  New  England  Bank,  1  Howard's  U.  S.  Rep., 
234.  (1843.) 

BANKS  AND  BANKING  ASSOCIATIONS. 

A  negotiable  draft  or  bill  of  exchange,  in  the  ordinary  form,  though 
issued  by  an  association  organized  under  the  general  banking  law,  with- 
out the  sanction  of  the  Comptroller,  will  bind  the  association  as  in  favor  of 
a  bona  fide  endorsee,  and  this  notwithstanding  it  be  signed  by  the  cashier 
only.  Otherwise,  however,  as  between  the  association  and  one  not  occu- 
pying the  position  of  a  bona  fide  holder,  if  it  appear  that  the  draft  or  bill 
was  issued  by  way  of  loan,  or  for  the  purpose  of  being  put  in  circulation 
as  money. — Safford  v.  Wyckoff,  President  of  the  Farmer's  Bank  of  Sene- 
ca County,  4  Hill,  Rep.,  p.  442.  (1843.) 

BANK  BILLS. 

When  a  note  is  sued  upon  which  was  payable  to,  and  discounted  by,  a 
bank,  it  is  incompetent  for  the  purpose  of  diminishing  the  amount  of  the  re- 
covery, to  show  that  the  bills  of  the  bank  were  at  a  depreciation  when  the 
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note  matured ;  the  bank  is  entitled  to  recover  the  full  amount  of  the  note. 
Had  the  defendant  held  the  bills  of  the  bank,  and  offered  them  as  a  set-off, 
the  bank,  notwithstanding  the  debt  had  been  assigned,  might  perhaps  have 
been  compelled  to  receive  them. — Commercial  and  Rail  Road  Bank  v. 
Atherton,  2  Smede  s  a?id  Marshall's  i?.,  p.  641.  (1844.) 

This  cause  was  tried  in  Warren  Circuit  Court.  The  Commercial  and 
Rail  Road  Bank,  suing  for  the  use  of  William  W.  Frazier,  Thomas  E.  Ro- 
bins, and  William  S.  Bodley,  trustees  thereof,  sued  George  F.  A.  Atherton, 
upon  a  promissory  note  made  by  him,  for  forty  thousand  dollars,  payable 
to  the  bank.     Atherton  plead  non  assumpsit,  payment,  and  set-off. 

On  the  trial  of  the  cause,  the  defendant  introduced  a  witness  who  proved 
that  on  the  day  the  note  sued  on  matured,  the  bank  notes  or  bills  of  the  plain- 
tiffs were  worth  about  sixty  or  sixty-five  cents  on  the  dollar,  for  specie  or  its 
equivalent.  The  counsel  for  the  bank  objected  to  the  introduction  of  this 
proof,  but  the  court  overruled  their  objection.  This  was  all  the  testimony 
offered  by  the  defendant. 

The  defendant  asked  the  court  to  instruct  the  jury,  "  that  in  finding  for 
the  plaintiffs  on  the  note  sued  on,  they  must  assess  the  damages  calculated  at 
the  value  of  the  notes,  commonly  called  bank  notes,  of  the  said  Commercial 
and  Rail  Road  Bank,  in  specie  or  its  equivalent,  at  the  time  the  note  sued 
on  became  due."  The  court  gave  this  instruction,  and  the  plaintiffs 
excepted. 

The  plaintiffs,  by  their  counsel,  then  asked  the  court  to  instruct  the  jury, 
"  that  if  they  found  a  verdict  for  the  plaintiff,  no  evidence  having  been  of- 
fered by  the  defendant,  and  no  proof  made  by  him  of  payment  of  the  note 
sued  on,  or  any  part  thereof,  or  of  any  off-set,  that  they  must  assess  the  da- 
mages of  the  plaintiff  at  the  full  amount  of  the  note  sued  on,  with  legal  in- 
terest from  the  time  it  became  due ;"  which  instruction  the  court  refused  to 
give,  and  the  plaintiffs  again  excepted.  The  plaintiffs  moved  for  a  new 
trial,  which  was  refused,  and  the  case  brought  here  for  revision. 

The  errors  assigned  here,  are  the  illegal  introduction  of  the  testimony 
below,  the  refusal  to  give  the  instructions  asked  for  by  the  plaintiffs,  and 
the  giving  the  instructions  asked  for  by  the  defendants,, 

W.  S.  Bodley,  for  the  plaintiffs  in  error.  George  S.  and  J.  S.  Yerger, 
for  defendants  in  error.  Mr.  Justice  Clayton  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit,  brought  by  the  plaintiff  in  error,  against 
the  defendant,  upon  a  promissory  note  for  some  840.000,  due  twelve  months 
after  date.  The  error  complained  of,  grows  out  of  an  exception  to  the  ad- 
mission of  certain  testimony  in  the  court  below :  and  the  charge  of  the 
court,  in  reference  to  the  point  arising  upon  that  testimony.  The  evidence 
*  objected  to,  but  received  by  the  court,  was,  that  at  the  time  of  the  maturity 
of  the  note  the  bills  of  the  bank  were  worth  only  sixty  or  sixty-five  cents  in 
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the  dollar.  No  other  defence  was  offered,  and  no  other  proof  introduced. 
The  court,  after  admitting  the  testimony,  charged  the  jury,  "  that  in  finding 
for  the  plaintiffs  on  the  note  sued  on,  they  must  assess  the  damages  calcu- 
lated at  the  value  of  the  hank  bills  of  said  bank,  in  specie  or  its  equivalent, 
at  the  time  the  note  sued  on  became  due."  A  verdict  was  found  for  the 
plaintiff,  in  accordance  with  this  charge,  and  the  case  is  brought  to  this 
court  to  correct  the  alleged  error. 

It  is  not  easy  to  perceive  any  principle  on  which  this  case  can  rest.  If 
the  note  were  one  which  had  been  discounted  by  the  bank,  in  paper  depre- 
ciated at  the  time  of  such  discount,  or  if  there  had  been  a  tender  of  the 
bills  of  the  bank  when  the  note  sued  on  fell  due,  then  there  would  be  room 
to  contend  that  the  defendant  was  not  bound  to  pay  more  than  the  value 
of  the  depreciated  paper.  But,  surely,  the  depreciation  of  the  paper  of  the 
bank  at  the  maturity  of  the  note,  was  no  reason  that  the  defendant  should 
not  pay  the  full  amount  of  his  debt,  any  more  than  the  poverty  of  any 
other  plaintiff  should  prevent  the  recovery  of  his  just  due3.  Had  the  bills 
been  offered  as  a  set-off,  the  bank,  notwithstanding  the  assignment,  might 
perhaps  have  been  compelled  to  receive  them ;  but  there  could  be  no  jus- 
tice in  making  it  receive  less  than  the  full  amount.  Under  certain  circum- 
stances, the  assignees  would  stand  in  the  same  situation  with  the  bank  ; 
whether  those  circumstances  exist  in  this  case,  we  have  no  means  of  de- 
termining. But  whether  they  occupy  that  relation  to  the  defendant  or  not, 
we  can  see  no  reason,  in  the  present  attitude  of  the  case,  to  compel  them 
to  receive  less  than  the  amount  called  for  by  the  note. 

In  any  aspect  of  the  cause,  the  charge  was  erroneous,  and  the  admis- 
sion of  the  testimony  improper,  and  the  judgment  must  be  reversed,  and  a 
new  trial  awarded. 

BANKING  HOURS. 

A  note,  payable  at  a  bank  having  regular  business  hours,  must  as  a 
general  rule,  be  presented  for  payment  within  those  hours.  Still,  there 
are  exceptions  to  this  general  rule,  and  it  is  the  duty  of  the  court  instruct- 
ing the  jury  as  to  the  general  rule,  to  explain  to  them  the  exceptions. 

The  notary  went  to  the  bank  upon  the  proper  day,  immediately  af- 
ter the  close  of  banking  hours,  presented  the  note,  and  demanded  pay- 
ment of  the  cashier,  who  replied,  "  that  the  note  would  not  be  paid,  and 
that  no  funds  were  deposited  in  the  bank  for  that  purpose."  Held  to  be  a 
sufficient  demand.  The  case  of  the  Commercial  and  Rail  Road  Bank  of 
Vicksburg  v.  Hamor,  et.  al.  cited  and  confirmed.  Parties  to  a  note,  made 
payable  at  a  bank,  are  bound  by  the  established  customs  of  the  bank.— 
Cohen  v.  Hunt,  2  Smede  s  and  Marshall's  J?.,  p.  227.  (1844.) 

BARRATRY. 

Barratry  is  an  offence  which  can  only  be  committed  against  the  own- 
ers of  the  vessel,  and  is  not  covered  by  the  ordinary  provisions  of  a  policy 
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of  insurance. — Natchez  Ins.  Co.  v.  Stanton,  Buckner  6f  Co.,  2  Smede  s  and 
Marshall's  R.,  p.  340.  (1844.) 

BILL  OF  DISCOVERY. 

A  defendant  in  a  suit  at  law.  can  be  compelled,  through  a  discovery 
bill,  to  answer,  even  though  the  discovery  may  be  fatal  to  the  defence  he 
sets  up. — Lane  v.  Stebbins,  3  Edward's  Ch.R.,  480.  (1843.) 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Where  the  maker  of  a  note  procured  a  third  person  to  become  his 
surety  by  an  endorsement  thereon  in  these  words — "  I  guaranty  the  collec- 
tion of  the  within  note ;"  held  that  the  guarantee  was  void  within  the 
statute  of  frauds  for  not  expressing  a  consideration. 

Otherwise,  if  it  had  been  a  guaranty  of 'payment,  for  that  imports  a  consi- 
deration.    Hunt  and  others  v.  Brown,  5  Hill,  R.,  p.  145.  (1844). 

Assumpsit,  tried  before  Kent,  C.  Judge,  at  the  New  York  circuit,  in 
February,  1842.  The  plaintiffs  sought  to  recover  upon  the  defendant's 
guaranty  of  a  note  as  follows  : — "  $287,10.  Six  months  after  date  I  promise 
to  pay  to  the  order  of  John  Bagley,  two  hundred  eighty-seven  f^o  dollars, 
at  the  Lockport  Bank,  for  value  rec'd.  Lockport,  March  20,  1837. 
(Signed)  R.  G.  Lewis" — (Endorsed)  "  J.  Bagley.  Pay  Thomas  Hunt 
&.  Co.,  H.  Thomas."  Then  followed  the  defendant's  undertaking  which 
was  thus  : — "  I  guaranty  the  collection  of  the  within  note.  (Signed)  Win. 
C.  Brown  " 

The.  plaintiffs  had  commenced  a  suit  upon  %  note  which  they  held 
against  Lewis  (the  maker  of  the  above  note)  and  a  third  person.  Lewis 
applied  to  the  plaintiff's  attorney  for  six  months  further  time,  and  offered  to 
give  Bagley,  Thomas  and  the  defendant  as  sureties  on  a  new  note.  The 
attorney  assented  to  the  proposition.  Within  a  few  days  afterwards,  Lewis 
brought  the  note  now  in  suit,  but  without  the  guaranty  of  the  defendant, 
and  for  that  reason  the  attorney  declined  receiving  the  note.  Lewis  then 
went  away,  and  soon  after  returned  with  the  defendant's  guaranty  on  the 
note.  The  attorney  thereupon  received  the  new  note,  gave  up  the  old  one, 
and  discontinued  the  suit.  The  defendant  was  not  present  when  any  part 
of  the  business  was  transacted  between  Lewis  and  the  attorney,  and,  as  far 
as  appeared,  he  knew  nothing  about  the  matter,  and  had  no  consideration 
for  his  guaranty.  The  plaintiffs  had  sued  the  maker  and  endorsers  of  the 
note,  and  proceeded  to  judgment  and  execution,  but  nothing  could  be  col- 
lected from  them. 

The  defendant  insisted  that  the  contract  was  void  under  the  statute  of 
frauds,  because  no  consideration  was  expressed  in  the  guaranty.  The 
judge  overruled  the  objection,  and  decided  that  the  plaintiffs  were  entitled  to  a 
verdict.  Verdict  for  the  plaintiffs.  The  defendant  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

G.  P.  Barker,  (attorney  general,)  for  the  defendant,  cited  Parker  v. 
Wilson,  (15  Hencl.  343.)  Douglass  v.  Hawland,  (24  Hend.  35  ;)  Northrup 
v.  Jackson  03  Hend.  85.) 
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P.  A.  Coicdrey,  for  the  plaintiffs,  cited  Wain  v.  Walters,  (5  .Easi.  10;) 
Sears  v.  Brink,  (3  Jo/m.  ife/J.  214  :)  Leonard  v.  Vredenburgh,  (8  id.  29  ;) 
Bailey  v.  Freeman,  (11  if/.  221  ;)  Wheelwright  v.  Moore,  (1  HalVs  Rep. 
201  ;)Parker  v.  TFi/so»,  (15  Hend.343  ;)  TVfe/Ws  exVs.  v.  M'Laren,  (19 
id.  557,  26  id.  425,  <S.  C.  i?i  e?ro?- ;)  Oakley  v.  Boorman  6r  Johnston,  (26  id. 
588  ;)  Douglass  v.  Howland,  (24  id.  36  ;)  Parker  v.  Bradley,  (2  iJiW, 
584  ;)  Parks  v.  Brinkerhoff,  {id.  663.) 

U?/  Me  Court,  Bronson,  J.  This  is  a  collateral  undertaking  by  the 
defendant  as  a  surety  to  pay  the  debt  of  Lewis,  and  no  consideration  is  ex- 
pressed in,  or  can  be  inferred  from  the  written  agreement.  The  promise 
is  clearly  void  within  the  statute  of  frauds.  If  it  had  been  a  guaranty  of 
payment,  the  case  would  have  fallen  within  the  decision  in  Manrow  v.  Dur- 
ham, (3  Hill.  584.)  and  the  contract  would  have  been  upheld  on  the 
ground  that  it  was  a  promissory  note,  which  imports  a  consideration.  But 
this  is  a  guaranty  of  collection,  and  I  am  not  aware  that  such  an  underta- 
king has  ever  been  deemed  a  promissory  note.  The  judge  has  reviewed 
his  decision  at  the  circuit  and  ordered  a  new  trial,  in  which  we  think 
he  was  quite  right.     New  trial  granted.. 

A  notarial  protest  of  a  promissory  note,  and  certificate  of  notices,  pur- 
porting to  have  been  made  by  a  notary  in  Louisiana,  verified  by  his  affi- 
davit, taken  without  notice,  cannot  be  read  as  evidence  upon  the  trial  of  a 
cause  in  this  state. —  White  v.  Englehard.  2  Smedes  and  Marshall's  R.  p. 
38.  (1844.) 

If  a  bill  of  exchange  is  perfectly  plain  and  explicit  on  its  face,  nothing 
that  the  parties  said,  at  the  time  of  making  it,  can  change  its  character. 
— Luff.  v.  Pope,  5  Hill,  413.  (1844.) 

A  note  made  payable  to  the  order  of  a  fictitious  person,  and  negotiated 
by  the  maker,  may  be  treated  as  a  note  payable  to  bearer. — Plete  v.  John- 
son, 3.  Hill,  112.  (1843.) 

Will  an  action  lie  against  drawers  and  endorsers' in  the  name  of  the 
acceptor  ? 

It  will  not,  unless  he  has  accepted  and  paid  for  the  accommodation  of 
the  drawers  ;  and  then  he  recovers  the  amount  in  an  action  for  money  paid 
to  their  use. — Suydam  v.  West/cell,  4  Hill,  211.  Wing  v.  Terry,  5  Hill 
160.  (1844.) 

By  the  general  law-merchant,  no  protest  is  required  to  be  made  upon 
the  dishonour  of  any  promissory  note,  but  it  is  exclusively  confined  to  fo- 
reign bills  of  exchange.  Neither  is  it  a  necessary  part  of  the  official  duty 
of  a  notary  to  give  notice  to  an  endorser  of  the  dishonour  of  a  promissory 
note.  But  a  state  law,  or  general  usage,  may  overrule  the  general  law- 
merchant  in  these  respects.  Where  a  protest  is  necessary,  it  is  not  indis- 
pensable  that  it  should  be  made  by  a  person  who  is  in  fact  a  notary. i 

Burke  v.  M Kay,  2  Howard's  U.S.R.  p.  66.  (1844.) 
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A  letter  of  credit ,  conferring  an  absolute  authority  to  draw  bills,  is  an 
unconditional  promise  to  accept. — The  Ulster  Co.  Bank  v.  M'Farlan,  5 
Hill,  p.  432.  (1844.) 

Presentment  must  be  made  to  each  of  several  joint  makers  of  a  note 
who  are  partners. —  Willis  v.  Green,  5  Hill,  232.  (1844.) 

Payment  of  a  bill  or  note  cannot  be  demanded  on  the  fourth  of  July, 
so  as  to  charge  the  drawers  or  endorser. — Ransom  v.  Mack,  2  Hill,  587  ; 
Sheldon  v.  Benham,  4  Hill,  129.  (1843.) 

It  is  no  defence  to  the  acceptor  of  a  bill  of  exchange,  that  the  holder 
has  since  received  another  bill  from  the  drawer,  payable  at  a  subsequent 
date,  for  a  part  of  the  amount,  and  given  time  to  him  for  the  balance,  though 
the  bill  was  accepted  for  the  accommodation  of  the  drawer,  and  that  was 
known  to  the  holder  when  he  received  the  bill.  Nor  would  a  formal  re- 
lease of  the  drawer,  without  payment  or  satisfaction,  be  a  defence  in  such 
case. — -White  v.  Hopkins,  3  Watts  and  Sergeant's  R.,  p.  99.  (1843.) 

In  an  action  by  the  holder  against  the  endorser  of  a  negotiable  note,  the 
maker  is  an  incompetent  witness,  both  on  the  ground  of  interest  and 
general  policy — Davenport  v.  Freeman.  3  Watts  and  Sergeants  R,  v., 
557;  (1843.) 

Can  service  of  notice  of  protest  be  made  through  the  mail,  where  the 
party  giving  it,  and  the  one  to  whom  it  is  sent  reside  in  the  same  village  ? 

It  cannot. — Sheldon  v.  Btnlwm,  4  Hill,  129  ;  Ransom  v.  Mack,  2  Hill, 
587  ;   The  Cayuga  County  Bank  v.  Bennet,  5  Hill,  236.  (1844.) 

The  question  whether  due  diligence  was  used  to  ascertain  the  residence 
of  endorser  (where  notice  of  protest  has  been  directed  to  a  wrong  place) 
belongs  to  the  court  as  a  matter  of  law,  and  not  to  the  jury,  provided  there 
be  no  dispute  about  the  facts. — Spencer  v.  The  Bank  of  Salina,  3  Hill, 
520.  (1843.) 

A  waiver  of  notice  by  endorser,  must  be  made  understanding^,  or  his 
acts  must  be  such  as  to  mislead  the  holder,  by  inducing  him  to  believe  that 
awaiverwas  intended. —  The  Cayuga  Co.  Bankx.  Dill,  5  Hill,  403.  (1844.) 

He  who  signs  a  bill  or  note  in  blank,  and  delivers  it  to  another,  makes 
that  other  his  agent,  and  authorizes  him  to  fill  it  up  with  an  indefinite 
amount.  A  note  signed  in  blank  and  delivered  to  another  is  a  letter  of 
credit,  unlimited  as  to  amount.  If  an  agent,  in  filling  up  a  blank  note,  ex- 
ceeds his  authority,  and  the  third  person  receives  the  note  with  a  knowledge 
that  the  authority  was  limited,  and  has  been  transcended,  the  note  will  not 
be  void  in  toto,  but  only  for  the  excess  beyond  the  sum  which  was  author- 
ized. The  act  of  an  agent  who  exceeds  his  authority,  is  binding  upon  his 
principal  to  the  extent  of  his  authority,  but  is  void  for  the  residue. 

A.  signs  a  note,  blank  as  to  amount,  as  surety  for  B.,  and  authorizes  B. 
to  fill  the  blank  with  the  amount  of  B.'s  intended  purchase  from  C,  provided 
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it  does  not  exceed  a  certain  sum.  B.  makes  a  purchase,  and  fills  up  the 
blank  in  the  note  wjth  the  amount  of  his  own  purchase  and  of  D.'s  pur- 
chase also.  B.  and  D.'s  purchases  combined  being  within  the  limit  fixed 
by  A.,  C.  having  full  knowledge  of  the  nature  and  extent  of  B.'s  authority. 
Held,  that  as  to  A.  there  was  a  failure  of  consideration  of  the  note  to  the 
extent  of  D.'s  purchase  only  ;  and  that  these  facts  create  no  presumption  of 
fraud  on  the  part  of  C.  to  prevent  his  recovery  against  A.,  as  to  the  extent 
of  B.'s  purchase. — Johnson  v.  Blasdale  <Sf  Grubbs,  1  Smedes  and  Mar- 
shall! s  .Rep.,  p.  17.  (1844.) 

Where  a  promissory  note  is  handed  to  a  person  to  get  discounted,  and 
he  applies  it  towards  payment  of  a  pre-existing  debt  of  his  own,  the  party 
taking  it  cannot  retain  the  note  against  the  owner,  although  he  was  igno- 
rant of  the  way  it  was  obtained,  and  received  it  as  a  consideration  for  for- 
bearance.— Francia  and  others,  v.  Joseph  and  others,  3  Edward' sCh.  Rep.. 
p.  182.  (1843.) 

Bill  to  recover  the  possession  of  a  promissory  note  for  seventeen  hun- 
dred and  eighty-three  dollars  and  sixty-two  cents,  made  by  John  Mel  & 
Co.,  in  favor  of  the  complainants,  and  which,  as  the  bill  alleged,  the  com- 
plainants had  placed  in  the  hands  of  one  Walter  M.  Oddie,  as  their  agent 
and  broker,  to  get  discounted.  Also,  the  bill  showed  that  Oddie,  being 
indebted  to  the  defendants,  Joseph  L.  Joseph  &  Co.,  in  about  the  sum  of 
two  thousand  dollars,  delivered  the  said  promissory  note  to  the  latter,  as 
collateral  security  for  the  payment  of  the  money  so  due  by  him  to  them. 
And  there  was  a  charge  that  the  defendants  never  had  paid  or  advanced  any 
moneys  on  account  of  it.  Prayer,  that  the  promissory  note  should  be  given 
up,  if  negotiated,  or  moneys  received  thereon,  then  that  the  amount  might 
be  made  good  to  the  complainants.  The  defendants,  in  their  answer,  set 
forth  that  Oddie  received  of  them  certain  notes  of  the  bank  of  the  United 
States,  and  promised  to  give  his  check  for  thsm  to  the  amount  of  two  thou- 
sand dollars.  That  the  check  which  he  gave  was  dishonored;  and  on 
pressing  him  for  payment,  he  gave  them  three  several  promissory  notes,  one 
of  which  was  the  note  in  question,  as  security,  upon  the  understanding  that 
they  should  forbear,  and  not  urge  immediate  payment ;  that  when  they 
accepted  of  this  proposition,  the  said  Oddie  endorsed  the  said  promissory 
note  in  blank  (with  the  other  notes)  and  delivered  them  to  these  defendants, 
at  which  time  they  gave  up'a  promissory  note  made  by  Silas  E.  Burrows, 
that  Oddie  had  deposited  with  them.  That  they  took  them  in  good  faith, 
and  without  any  knowledge,  suspicion  or  notice  whatever  of  the  complain- 
ants having  any  right,  claim  or  interest  whatever,  in  this  particular  note, 
or  in  any  part  of  it ;  and  the  first  knowledge  they  had  was  from  the  bill. 
They  insisted  that  the  complainants  were  not  entitled  to  the  aid  of  the  court 
to  extricate  them  from  any  disappointments  which  they  might  have  brought 
upon  themselves  by  reason  of  having  substituted  the  said  Oddie  in  their 
place,  and  furnished  him  with  negotiable  paper  to  pass  off  as  his  property, 
upon  third  persons,  having  no  knowledge  or  suspicion  of  the  latent  interest 
of"  the  complainants.  They  admitted  that  they  had  not  paid  or  advanced  to 
Oddie,  or  to  any  other  person  for  him,  any  money  whatever  on  account  of 
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the  said  promissory  note.  It  appeared  that  the  complainants  had  taken  from 
Oddie  a  judgment  by  confession  for  his  general  indebtedness  to  them ;  but 
how  far  the  amount  of  this  identical  note  was  embraced  did  not  appear. 

The  cause  came  up  in  pleadings  and  proofs. 
Mr.  Tucker,  for  the  complainant. 
i       Mr.  Cutting,  for  the  defendants. 

The  Vice  Chancellor : — By  delivering  the  note  of  Mel  &  Co.  to  Oddie, 
the  complainants  did  not  part  with  the  right  of  property  in  the  note.  It  was 
still  their  note  in  Oddie's  hands,  until  he  parted  with  it  for  the  purpose  and 
in  the  way  for  which  it  was  entrusted  to  him,  namely,  that  of  procuring  it 
to  be  discounted  for  the  complainants'  use.  Any  other  disposition  or  appro- 
priation which  Oddie  might  make  of  the  note  was  a  breach  of  trust  on  his 
part,  and  a  fraud  on  the  compkinants. 

The  proofs  clearly  show  that  the  note  was  delivered  to  Oddie  for  the  spe- 
cific purpose  of  procuring  it  to  be  discounted  and  of  bringing  the  money  to 
the  complainants,  and  he  had  no  right  or  authority,  therefore,  to  appropriate 
it  to  himself,  or  to  pledge  or  hypothecate  it  for  his  own  debt  or  purposes. 
It  satisfactorily  appears  also,  that  Oddie  did  hypothecate  it  with  the  defen- 
dants as  collateral  security  for  a  pre-existing  debt  for  two  thousand  dollars, 
which  he  owed  to  them.  This  was  the  only  consideration  on  which  the 
transfer  and  delivery  of  the  note  to  the  defendants  took  place.  The  latter 
made  no  fresh  advances,  nor  did  they  part  with  any  goods  or  other  things 
of  value  on  the  strength  and  credit  of  the  note  at  the  time  of  receiving  it. 
Hence,  they  are  not  bona  fide  holders  of  this  note  as  if  received  in  the  course 
of  trade  or  business  for  valuable  consideration  within  the  rule  established 
in  Bay  v.  Coddington,  20  J.  R.,  637,  and  followed  in  the  subsequent  cases, 
(Wardell  v.  Howell,  9  Wend.,  170;  Rosa  v.  Brotherton,  10  Wend.  85; 
and  Smith  v.  Van  Loan,  16  Wend.  659.)  True,  the  defendants  say  they 
granted  forbearance  or  time  to  Oddie  for  the  payment  of  two  thousand 
dollars,  and  were  diverted  from  the  immediate  pursuit  of  their  remedy 
against  him,  which  they  would  have  taken  if  they  had  not  got  hold  of  this 
note,  or  if  they  had  received  notice  from  the  complainants  that  the  note 
belonged  to  them.  But  this  is  not  enough  to  give  them  a  right  to  hold  it. 
In  Wardell  v.  Howell  it  was  expressly  held  that  such  circumstances  did  not 
constitute  that  valuable  consideration  which  the  policy  of  the  law  requires, 
in  order  to  give  the  holder  a  title  against  him  who  has  been  defrauded  out 
of  the  bill  or  note.  So,  I  think  the  circumstance  of  their  returning  to  Oddie 
the  Burrow's  note  is  not  enough.  It  was  not  paying  a  present  value  as  a 
consideration  for  the  note  of  Mel  &  Co.  They  gave  up  the  one  note  be- 
cause they  deemed  the  other  two  which  they  received  sufficient  security 
for  their  debt. 

Again,  the  taking  a  judgment  by  confession  against  Oddie  in  favor  of 
the  complainants  at  the  time  of  his  failure  is  relied  on.  But  it  does  not 
appear  that  the  amount  of  the  note  in  question  was  included  in  the  judgment, 
or  that  the  complainants  have  thereby  obtained  any  satisfaction  for  it.  This 
objection  therefore  is  of  no  avail.  Decree  that  the  defendants  deliver  up 
the  note  with  costs,  to  the  complainants,  to  be  taxed. 
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A.  gave  his  note  to  B.  for  money  lent,  at  the  same  time  endorsing  and  deli- 
vering to  the  latter,  as  collateral  security,  the  note  of  C.  for  a  sum  exceeding 
the  loan.  When  C.'s  note  became  due,  it  was  protested  for  non-payment, 
and  notice  given  to  A. ;  but  it  was  subsequently  delivered  up  to  C.  on  his 
paying  part  thereof,  and  executing  to  B.  a  new  note  for  the  balance,  payable 
at  a  future  day.  Held,  that  B.  thereby  made  the  first  note  of  C.  his  own, 
and  was  answerable  to  A.  for  the  difference  between  the  amount  of  it  and 
the  sum  loaned. — Nixsen  v.  Lyell  and  Johnson — 5  Hill  R.  p.  466,  (1844.) 
Southioick  v.  Sax,  9  Wend.,  122;  (Chitty  on  Bills,  441,  2  ed.  of '39.) 

The  holder  of  an  accepted  draft  for  a  sum  payable  in  the  notes  of  a  par- 
ticular bank,  protested  at  maturity,  will  be  entitled  to  recover  the  value  of 
the  notes  at  the  date  of  the  protest.  A  subsequent  tender  of  the  amount  in 
the  notes  of  the  bank,  they  having  depreciated  in  the  meantime,  will  not 
entitle  the  defendant  to  settle  the  debt,  at  the  value  of  the  notes  at  the  date 
of  the  tender. — Joseph  W.  Meeks,  v.  Joseph  E.  Davis.  Robinson's  La. 
R.,vol.  3.,  p.  326.  (1843.) 

Appeal  from  the  Commercial  court  of  New-Orleans. 

Watts,  J. — This  was  an  action  against  one  of  the  acceptors,  by  the 
payee  of  a  bill,  for  8434  25,  payable  "  in  funds  equivalent  to  Mississippi 
Union  Bank  post  notes,"  protested  at  maturity,  on  the  3d  June,  1839.  The 
defendant  averred  that  he  had  always  been  ready  to  pay  the  bill,  and  that 
he  had  actually  tendered  the  amount  to  the  agent  of  the  plaintiff  On  the 
trial,  Nicholson  testified,  that  he  had  presented  the  bill  to  the  defendant,  on 
the  29th  December,  1840,  and  demanded  payment ;  that  the  latter  offered 
him  Mississippi  Union  post  notes,  dollar  for  dollar ;  and  that  these  notes 
were  then  at  a  discount  at  from  60  to  70  per  cent.  Witness  did  not  know 
the  value  of  these  notes  on  the  3d  of  June,  1839,  but  had  seen  from  an  entry 
in  the  books  of  certain  brokers  that  they  had  sold  them,  on  the  8th  of  Au- 
gust, 1839,  at  a  discount  of  seven  per  cent.  Grant,  a  broker,  testified,  that 
he  had  sold  the  notes  in  Mississippi,  about  the  middle  of  May,  1839,  at  six 
per  cent  discount ;  that  they  had  been  sold  in  New  Orleans,  on  the  20th  of 
that  month,  at  from  five  to  eight  per-  cent ;  and  that  in  December,  1840,  they 
were  at  a  discount  of  thirty  or  forty  per  cent.  Egerton,  another  broker, 
deposed,  that  in  May  and  June,  1839,  the  notes  were  sold  at  from  five  to  ten 
per  cent  discount.  There  was  a  judgment  for  the  full  amount  of  the  bill, 
with  interest  and  costs  of  protest,  in  specie  ;  and  the  defendant  has  appealed. 
Emerson  for  the  plaintiff  The  value  of  the  notes  at  the  maturity  of  the 
draft  is  the  standard  by  which  to  fix  the  amount  due.     Civ.  Code,  art.  2148. 

Preston  for  the  appellant. 

Martin,  J. — The  petition  states,  that  the  plaintiff  being  the  holder  of  an 
order  or  bill,  by  which  the  defendant  was  required  to  pay  the  sum  of 
$434  25,  in  funds  equivalent  to  Mississippi  Union  Bank  post  notes,  the 
latter  accepted  the  same.  At  the  maturity  of  the  bill,  which  was  payable, 
one  day  after  sight,  at  the  Commercial  and  Rail  Road  Bank  of  Vicksburg, 
the  plaintiff  presented  it  there  for  payment,  which,  not  being  made,  it  was 
duly  protested.  The  answer  admits  the  defendant's  liability  to  pay  the  amount 
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stated  on  the  face  of  the  bill,  and  avers  his  constant  readiness  to  do  so. 
The  plaintiff  had  judgment  for  the  amount  of  the  bill,  interest  and  cost,  and  the 
defendant  has  appealed.  The  bill  was  accepted  on  the  30th  of  May,  1839,  and 
protested  on  the  3d  day  of  the  following  month.  On  the  back  of  it  is  an  en- 
dorsement, dated  December  29th,  1840,  which  states,  that,  on  that  day,  John 
L.  Nicholson  presented  the  bill  to  the  defendant,  who  tendered  him  the 
amount  of  principal  and  interest  in  Mississippi  Union  Bank  post  notes,  an- 
swering the  description  of  those  named  in  the  draft,  which  was  refused. 
Nicholson  deposed  according  to  what  he  had  written  on  the  back  of  the  bill ; 
and,  farther,  that  the  defendant  offered  him  a  8500  Union  post  note,  and 
requested  him  to  take  thereout  the  amount  of  the  bill.  The  defendant  offered 
Union  post  notes,  dollar  for  dollar,  which  were  at  the  time  at  a  discount  of 
from  sixty  to  seventy  per  cent.  Defendant  gave  evidence  of  the  value  of  the 
Mississippi  Union  Bank  post  notes  on  the  day  of  the  protest ;  and  the  judg- 
ment is  for  the  value  of  the  amount  of  the  bill  on  that  day.  The  defendant's 
counsel  has  contended  that  the  court  erred,  and  that  the  judgment  ought  to 
have  been  for  the  value  of  the  notes  on  the  day  on  which  the  first  application 
for  payment  was  made  to  him.  He  contends  that  the  document, sued  upon 
is  not  a  bill  of  exchange,  it  being  of  the  essence  of  such  a  bill  that  it  should 
be  payable  in  money,  and  not  in  anything  else  ;  and  that  it  is  a  contract  for 
the  delivery  of  a  specific  article,  for  the  non-delivery  of  which  no  damages 
can  be  claimed  from  him,  unless  he  has  legally  been  put  in  mora,  before  the 
institution  ofthe  suit.  The  plaintiff's  counsel  has  replied,  that  a  protest  by 
a  notary  public  is  one  of  the  modes  pointed  out  by  the  Civil  Code,  art.  1905, 
for  putting  the  debtor  in  mora.  The  protest  in  the  present  case  has  been 
admitted  in  evidence,  without  opposition  on  the  part  ofthe  defendant.  The 
judge,  therefore,  did  not  err  in  giving  judgment  for  the  plaintiff 
Judgment  affirmed. 

An  endorsee  of  a  promissory  note  may  maintain  an  action  of  debt  against 
an  endorser,  though  the  defendant  is  not  the  plaintiff's  immediate  endorser. 
—  The  Onondaga  County  Bank  v.  Bates,  3  Hill,  53.  (1843.) 

If  the  holder  of  a  joint  and  several  note  sues  all  the  makers  in  one  action, 
without  naming  other  parties,  he  is  not  at  liberty  to  sever  and  take  judgment 
against  one. — Platner  v.  Johnston,  3  Hill,  476  ;  Miller  v.  McCagg,  4 
Hill,  35,  (1S43.) 

BOND. 

A  Bond,  given  in  pursuance  of  an  agreement  to  compound  a  felony, 
although  for  a  valid  debt,  is  void. — The  Steuben  Co.  Bank  v.  Maithewson. 
5  Hill,  249. (1844.) 

BOND— SHERIFF'S. 

Where  a  Sheriff  absconds  with  money  in  his  possession,  collected  on 
execution,  having  previously  made  a  tender  to  the  party  entitled,  who  refused 
to  receive  it,  such  tender  and  defence  is  no  defence  to  the  Sheriff's  securities 
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in  a  suit  upon  his  official  bond.  The  State  or  Ohio  for  the  use  of  Na- 
thaniel Haines,  vs.  Charles  F.  Alden's  Securities. — Ohio  R.  vol.  12,  p. 
59.  (1944.) 

This  was  a  motion  for  a  New  Trial  from  Morgan  County.  Suit  was 
brought  upon  the  official  bond  of  Charles  F.  Alden,  Sheriff  of  Morgan 
county,  to  recover  money  collected  by  him  on  execution  in  favor  of  Na- 
trfeniel  Haines.  Process  was  served  upon  the  securities  alone,  being  re- 
turned, "not  found,"  as  to  Alden. 

To  the  plea  of  non  est  factum,  was  appended  a  notice,  "  that  the  defend- 
ants will  give  in  evidence,  and  insist,  that  before  the  commencement  of  this 
suit,  to  wit :  on  the  1st  day  of  January,  1841,  at  said  county,  the  said  C.  F. 
Alden  tendered,  and  offered  to  pay  to  the  said  Haines,  the  said  sum  of 
money  to  which  he,  the  said  Haines,  was  entitled,  under  the  proceedings  set 
forth  in  the  declaration,  which  the  said  Haines,  then  and  there,  refused  to 
receive,  but  left  the  same  voluntarily  in  the  hands  of  said  Alden,  as  his 
bailee  ;  and  that  afterwards,  to  wit :  on  the  1st  day  of  April,  1841,  the  said 
Alden  absconded,  without  the  privity,  knowledge,  or  consent  of  the  de- 
fendants." 

A  trial  being  had,  and  verdict,  under  the  direction  of  the  court,  for  the 
plaintiff,  the  defendants  moved  for  a  new  trial,  "  for  the  reason  that  the  court 
erred  in  charging  the  jury  that  if  it  were  found  that  Alden  tendered  to  Haines 
the  amount  to  which  he  was  entitled  under  the  proceedings  mentioned  in 
the  declaration,  and  Haines  refused  to  receive  it,  such  facts  would  not  consti- 
tute any  defence  to  the  present  action." 

Goddard  and  Converse,  in  support  of  the  motion. 

It  is  well  settled  that  any  thing  done  by  the  creditor,  prejudicial  to  the 
sureties,  discharged  them  from  further  liability.  Why  will  not  this  rule 
discharge  the  sureties  in  the  present  case  ]  The  sheriff  offers  the  money 
to  the  creditor — the  full  amount  due,  as  assumed  by  the  court  in  their 
charge  to  the  jury — and  without  any  cause  or  reason,  the  creditor  re- 
fuses ;  shall  lie  now  be  permitted  to  call  upon  the  securities  for  it  ?  It 
seems  to  us  that  it  will  be  laying  down  a  harsher  rule  than  the  law,  in 
most  other  cases,  enforces  against  a  security,  who  takes  no  benefit  from 
the  contract,  and  whose  liability,  is,  stricti  juris,  to  hold  him  liable,  when 
the  loss  of  the  money  arose  from  the  unreasonable  refusal  of  the  creditor 
to  receive  it. 

The  relation  of  creditor  and  surety  is  different  from  that  which  sub- 
sists between  the  creditor  and  principal.  The  law  exacts  of  the  creditor, 
in  many  cases,  in  favor  of  the  sureties,  what,  as  between  debtor  and  cred- 
itor, it  never  demands.  That  Alden,  himself,  remains  liable,  notwith- 
standing the  demand  and  refusal  may  be  admitted.  But  so,  in  most 
other  cases,  does  the  principal  remain  liable,  after  the  discharge  of  the 
surety,  where  that  discharge  occurs  without  actual  payment.  The  good 
sense  and  reason  of  most  of  the  cases  discharging  sureties,  (except  that 
class  of  cases  where  time  is  given  to  the  principal,)  is,  that  is  inequitable, 
when  the  principal  has  put  the  means  of  payment  within  the  creditor's 
reach,  to  permit  the  creditor  to  part  with  those  means,  to  the  injury  of 
die  sureties.     And  surely  the  same  reason  requires  that  the  same  conse- 
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quences  should  follow  where  the  full  amount  due  has  been  tendered—* 
been  virtually  put  into  the  hands  of  the  creditor,  and  by  him  returned  to 
the  principal. 

We  rely  upon  the  following  authorities — -Commonwealth  v •.  Vander- 
slie,  8  Serg.  and  Rawle,  425 — in  which  the  court  lay  down  the  general 
principle,  "  that  when  the  creditor  has  the  means  of  satisfaction  in  his 
hands,  and  does  not  choose  to  retain  it,  but  suffer  it  to  pass  into  the  hfftids 
of  the  principal,  the  surety  is  discharged."  And  to  the  same  effect  are, 
Baker  v.  Briggs,  8  Pick.  Rep.  122,  and  Lichtruthaler  v.  Thompson,  13 
Serg.  and  Raicle,  157. 

In  the  case  of  Trustees,  8fc,  v.  Miller,  3  Ohio  Rep.  264,  this  court 
described  the  principle  that,  "  the  surety  is  not  bound  where  the  plain- 
tiff, by  his  own  act,  prevents  the  principal  from  performing  his  contract." 

See,  also,  Dixon  v.  Ewing,  3  Ohio  Rep.  280  ;  and  Capel  v.  Bullen,  2 
Sim.  and  Stew.  457,  S.  C.  1  Eng.  Cond.  Ch.  Rep.  543. 

The  case  of  McCollum  v.  Hinckley  et  al.  9  Vermont  Rep.  143,  is  a  yet 
stronger  case  than  any  we  have  cited.  It  was  there  held,  that  if  the 
creditor,  by  mere  negligence,  fail  to  present  his  claim  to  the  commission- 
ers of  a  decedent's  estate,  within  the  time  limited,  so  that  he  loses  his 
remedy  against  the  estate,  he  cannot  afterwards  recover  of  the  surety. 
In  this  case,  the  creditor  merely  neglected  to  present  his  claim.  He  was 
passive  only.  He  did  not  even  refuse  to  present  the  claim ;  for  he  was 
not  requested  to  present  it. 

Yet  the  Chancellor  says  :  "  We  think  sound  policy  would  require 
that  the  surety  should  be  discharged,  to  the  amount  that  might  have  been 
realized  out  of  the  principal,"  by  presenting  the  claim.  So,  in  the  case 
before  the  Court,  the  sureties  ought  to  be  discharged  for  the  whole 
amount.  The  plaintiff  was  more  than  passive.  He  was  active  in  pre- 
venting the  extinguishment  of  the  sui-eties'  liabilities.  He  expressly 
refused  the  payment,  although  requested  to  receive  it. 

Isaac  Parish,  for  the  plaintiff. 

Against  this  motion  it  is  argued  that,  to  discharge  a  security  there 
must  be  some  agreement  by  which  the  injured  party's  right  to  prosecute 
or  enforce  the  fulfilment  of  the  contract  is  suspended. 

This  rule  is  the  same  at  law  and  equity. — Reynolds  v.  Ward,  5  Wen- 
dall,  501 ;  Note  to  15  John.  Rep.,  436  ;  and  King  v.  Baldwin,  2  John. 
Ch.  Rep.,  554,  559. 

Tender  is  not  payment.  It  does  not  discharge  or  suspend  the  right 
of  action.  The  party  may  demand,  personally,  or  by  action,  the  next 
hour,  and  prosecute  to  satisfaction. 

Delay  does  not  discharge. — S  Pick.,  156  ;  9  Cowen,  693  ;  10  Wend., 
162  ;  S  Wend.,  194 ;  2  Rhine's  Law  Com.,  title,  Security ;  15  John. 
Rep.,  433. 

Read,  J — The  only  question  is,  will  proof  of  tender  by  a  sheriff, 
and  refusal  to  accept  by  the  person  entitled,  discharge  the  securities,  if 
he  afterwards  absconds  with  the  money  1 

The  conditions  of  a  sheriff's  bond  is  for  the  faithful  discharge  of  du- 
ties.    It  is  urged  by  counsel  that  if  tender  and  refusal  will  not  relieve 
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nis  securities,  it  is  the  application  of  a  hardei*  rule  than  exists  in  ordina- 
ry suretyships.  The  principle  of  discharge,  arising  from  an  act  done  by 
the  creditor,  prejudicial  to  the  surety,  does  not  apply.  An  ordinary 
suretyship  is  a  mere  contingent  obligation,  for  the  payment  of  money, 
in  default  of  the  principal,  The  securities  upon  an  official  bond  guaran- 
ty the  faithful  performance  of  official  duty.  The  payment  of  money, 
and  other  acts  done  by  the  creditor,  injurious  to  the  surety,  may  dis- 
charge the  one,  but  the  faithful  and  honest  performance  of  official  duty 
alone  can  fulfil  the  condition  of  the  other.  The  fact  of  tender  and  re- 
fusal does  not  convert  the  official  trust  into  a  mere  private  liability  for 
a  money  demand.  The  obligation  to  pay  over  money  received  by  a 
sheriff  in  his  official  capacity,  continues  an  official  duty  until  performed 
by  payment  to  the  party  entitled.  As  long,  then,  as  the  obligation  to 
pay  continues  an  official  duty,  so  long  were  the  securities  responsible 
for  its  violation,  upon  their  bond.  Equities  never  blossom  up  corrup- 
tion. And  no  such  considerations  arise  in  favor  of  securities  for  official 
fidelity,  to  avoid  the  letter  of  their  bond  and  discharge  them  from  their 
responsibility  for  the  act  of  official  turpitude,  upon  the  ground  that  the 
injured  person  might,  by  care  and  diligence,  have  withdrawn  himself 
beyond  the  j)ower  of  being  harmed  by  the  official  delinquent.  The 
officer  must,  at  all  times,  and  to  every  intent,  perform  his  whole  duty  ; 
and  this  is  the  understanding  of  his  securities.  They  can  find  no  excuse 
in  the  fact  that  the  injured  individuals  have  not  been  cautious  to  fortify 
themselves  against  official  misconduct.  Their  undertaking  is,  that  there 
shall  be  no  such  thing  as  official  misconduct.  Upon  this  the  community 
have  the  right  to  repose. 

Motion  overruled,  and  judgment  upon  the  verdict. 

CANCELLATION. 

The  decedent  had  made  a  codicile  to  his  will.  The  destruction  of  the 
codicile  was  not  a  revocation  of  the  will. 

Although  a  testator  has  directed  his  will  to  be  destroyed,  and  believes 
that  it  has  been  destroyed  as  requested,  yet  if  it  be  not  in  fact  destroyed, 
such  direction  and  belief  will  not  operate  as  a  non-action  of  the  will,  even 
in  relation  to  the  personal  estate. — Malone's  Adm.,  and  others,  v.  Hobbs, 
and  others.  1  Robinson's  Virginia  .R.,  £>.  346.  (1843.) 

CANCELLING  OF  DEED. 

The  cancellation  of  an  unrecorded  deed  by  the  consent  of  parties  to  it 
may  operate  to  restore  the  estate  to  the  grantee,  if  the  rights  of  third 
persons  have  not  intervened,  but  it  cannot  have  that  or  any  other  effect 
against  the  rights  of  such  third  parties. — Mason  v.  Grant,  21  Maine  R.,p. 
160.     (1843.) 

CARRIER. 

The  owners  of  steamboats,  engaged  in  the  carrying  trade,  are  com- 
mon carriers,  and  liable  as  such.     They  are  insurers  against  all  losses  oc- 

4 


48  CHANCERY. 

casioned  by  accidents,  not  within  the  exceptions  of  law,  or  which  are  not 
excepted  by  special  contract.  Gilmorc,  et  al.  v.  Carman,  1  Smedes  Sf 
Marshall's P., p.  279.  (1844.)  See  also  the  following  cases  :  Gordons. 
Buchanan,  5  Yergerr 's  R„  71;  Hennanx.  Munroe,  11  Martin's  Louis.  R. 
579  ;  Smith  v.  Pierce,  1  Miller's  Louis.  R.,  349  ;  Spencers  v.  Daggett,  2 
Vermont R.,  92  ;  McClurex.  Hammond.!  Rally's  S.  C.  R.,  99;  Miles  i: 
Johnson,  1  McCord's  R.,  157 ;  Cohen  x.  Hume,  1  McCord's  R.,  439; 
Smith  v.  Noolan,  2  Baihjs  S.  C.  P.,  421  ;  Murphy  v.  Statora,  3Mvnf.  R., 
239  ;  PeZZ  v.  Reed,  4  Bmney's  R.,  127  ;  .Moses  v.  iVbms,  4  iV.  IT.  P.,  304 : 
Craig  v.  Childress,  Peck's  Tenn.  R.,  270  ;  1  Bell's  Comm.,  467,  5^  oZ&  ; 
1  Bell's  Comm.,  Sec.  399,  4^/i  e^i^.  ;  Schieffelin  x.  Harvey,  6  Johns  R., 
170  ;  Elliot  v.  Russell,  10  Johns  R.,  1  ;  Per  iP>^  in  Coggsx.  Bernard,  2 
Lord  Raymond,  909;  Hutton  v.  Osborne,  1  »Se^.  iV.  P.,  407;  2  Kent's 
Com.,  Sec,  40, p.  598,  599,  608,  3d  edit.  ;  Hastings  x.  Pepper,  11  P/c£.  72., 
50;  Jones  on  Carriers,  1  Abbott  on  Shipp.  Pt.,  3  CA.,  2,  3,  4;  Jenksx. 
Coleman,  2  Sumner  R.,  221  ;  Orange  County  Bank  v.  Brown,  9  Wend.R. 
85;  Crosby  v.  Fitch,  12  Co?m.  P.,  410;  Camden  and  Amboy  Railroad 
Com.  v.  P«r£e,  13  UW.  P.,  611,  627,  62S  ;  1  7?oZ/.  Abridg.  Action,  see 
case  e.  pi.,  2  :  Bac.  Abridg.  Carriers,  A.  Mors  x.  Slue,  1  il/oJ.  R.,  85  ; 
1  Few*!.  R.,  190,  238;  T.  ftajwz.,  220;  2  Leb,  69;  Rich  v.  Kneeland, 
Cro.  Jac,  330;  Lyons  v.  Mills,  5  East  R.,  439  ;  De  Matt  v.  Lacaway,  14 
FFerarf.  P.,  225;  ^i/fe*  v.  Sewall,  2  Wend.  R.,  327,340;  S.  S.  6  WW. 
P.,  325  ;  Clarke-Y. Richards,  1  Conn.  R.,  54;  Williams  v.  Grant,  1  Conn. 
R.,  487;  Emery  v.  Henry,  4  Greenlf.  P.,  407  ;  Harrington  v.  Lyles,  2 
Nott  Sf  McCord  R.,  S8;  Dwightx.  Brewster,  1  P«#.  P.,  50;  Boycex 
Anderson,  2  Peters'1  R.,  150,  155;  Colt  v.  M'Mechen,6  Johns  R.,  160; 
Kempx.  Coughtry,  11  Johns  R.,  107;  Gordon  v.  Little,  8  S.  Sf  R.  P., 
533  ;   Campbell  v.  Morse,  Harper's  R.,   469 ;    Turney  x.    Wilson,  7  Ye?-- 

g-m-'s   Tbra.  P.,  340;  Ewart  v.  Street,  2   Bailey's  R.,   157;  Harrellx. 
Owens,    1  Pe&.    $•  Per*!.  P.,  273  ;  Harrington   x.  McShow,  2  Watts'  P., 

443;   Richards  x.  Gilbert,  5  Day's  P.,  415  ;  Jones  x.  Walker,  5  Yergerr  s 
Tenn.  P.,   427  ;   Pa?//e  v.  McLaughlin,  4  iP»c.   <$•  J".   P.,   291  ;   Jbwes  v. 

Pitcher,  3  Stoo.  3-P*0rt.  P.,  135  ;  Sprowlx.  Kelktr,  4  Stew.  S/Port.,  382  ; 

Daggett  x.    Show,  3  ilPs.,  264  ;   Beekman  x.  Shouse,  5  Rawle  P.,  179; 

Lovettx.  Hobbsh2   Shower  P.,    128;   Clarke  x.   Gray,  4  Esp.R.;   S.  C. 

East.  P.,  564;   Garside  x.  Trent  &/  Mersey  Navigation  Company,  4  T.  P., 

389 ;  Forward  x.  Pittard,  1    T.  P.,  27  ;   Gisboume  v.  iZwrs*!,  1  £«/&.  P., 

249  ;  4  M^w/l,  445  ;  1  Cow.  P/#.,  415. 

CERTIFICATE  OF  A  CONSUL. 

A  certificate  of  a  Consul  of  the  United  States,  resident  abroad,  au- 
thenticating the  acknowledgment  of  a  power  of  attorney  by  his  official 
seal,  proves  itself.— <Sfe.  <M«  v.  OoeZ,  5  iPP,  573.  (1844.) 

CHANCERY. 

Must  there  not  be  good  faith,  and  reasonable  diligence  to  call  into 
action  the  powers  of  a  court  of  equity  ? 
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There  must.  McKnisht  v.  Taylor,  1  Howard's  U.  S.  Rep.,  161. 
(1843.) 

Where  these  are  wanting,  the  court  is  passive,  and  does  nothing; 
laches  and  neglect  are  always  discountenanced.     A  court  of  equity  is 
never  active  in  relief  against  conscience  or  public  convenience,  has  al-  j 
ways  refused  its  aid  to  state  demands,  where  the  party  has  slept  upon  | 
his  rights  for  a  great  length  of  time.     Bowman  etal.,  v.  Wathen  et  al.,  1 
Howard's  U.  S.  Rep.,  189.  (1843.) 

This  doctrine  was  laid  down  by  Lord  Camden,  in  the  case  of  Smith 
v.  Clay,  3  Brown's  Ch.  Rep. 

So  too  in  matters  of  account,  where  they  are  not  barred  by  the  act  of 
limitations,  courts  of  equity  refuse  to  interfere,  after  a  considerable  lapse 
of  time,  from  considerations  of  public  policy,  and  from  the  difficulty  of 
doing  entire  justice  when  the  original  transactors  have  become  obscure 
by  time,  and  the  evidence  may  be  lost. — McKnight  v.  Taylor,  1  Howard's 
U.S.  Rep.,  161. 

In  general  a  defendant  in  chancery  has  no  reasons  of  compelling  the 
complainant  to  produce  papers  to  be  used  as  primary  evidence  against 
himself,  save  by  filing  a  cross  bill  for  discovery — after  a  paper  however 
has  been  produced  and  used  as  evidence  before  an  examiner  by  the 
complainant,  if  he  subsequently  withdraw  it  and  refuse  to  let  the  defend- 
ant or  his  witnesses  inspect  it,  the  court  will  compel  its  restoration  to  the 
custody  of  the  examiner  for  the  purposes  of  the  examination  on  motion, 
and  this  though  a  copy  of  it  only  was  marked  as  an  exhibit,  and  not  the 
paper  itself.  The  Commercial  Rank  cf 'Buffalo,  appellants,  v.  The  Bankoj 
the  State  of  New  York,  and  another,  respondents,  4  Hill  R.,  p.  516.  (1843.) 

A  deed,  absolute  on  the  face  pf  it,  declared  to  be  a  security  for  money 
loaned.  Where  a  bill  substantially  charges  that  there  is  a  fraudulent  at- 
tempt to  hold  property  under  a  deed,  absolute  on  the  face  of  it,  but  in- 
tended as  a  security  for  money  loaned,  evidence  will  be  admitted  to  as- 
certain the  truth  of  the  transaction.  Where  there  is  proof  of  parties 
meeting  upon  the  footing  of  borrowing  and  lending,  with  an  offer  to  se- 
cure the  lender  by  a  mortgage  upon  particular  property,  if  a  deed  of  the 
property,  absolute  on  the  face  of  it,  be  given  to  the  lender,  and  the  lend- 
er also  take  a  bond  from  the  borrower,  equity  will  interpret  the  deed  to 
be  a  security  for  money  loaned,  unless  the  lender  shall  show,  by  proof, 
that  the  borrower  and  himself  subsequently  bargained  upon  another 
footing  than  a  loan.  Where  a  loan  is  an  inducement  for  the  execution 
of  a  deed  which  is  absolute  on  the  face  of  it,  though  the  loan  is  not  recit- 
ed as  the  consideration  of  the  deed,  or  a  part  of  it,  if  the  lender  or  grantee 
in  the  deed  treats  it  substantially  as  the  consideration,  or  a  part  of  it, 
equity  will  declare  the  deed  to  be  a  security  for  money  loaned.     • 

If,  in  equity,  it  is  admitted  or  proved  that  one  of  the  documents,  in  a 
transaction  was  not  intended  to  be  what  it  purports,  it  subjects  other 
documents  in  the  same  transaction  to  suspicion. — Morris  v.  E&ec.  Oj 
Nixonet al,  1  Howard's  U.  S.  Rep.,  118.     (1843.) 
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CHARTERS. 

The  acceptance  of  a  charter  granted  for  private  purposes  cannot  be 
enforced  by  the  State. — Bailey  v.  The  Mayor,  fyc,  of  the  City  of  New 
Turk,  3  Hill,  531.     (1843.) 

COLORED  PERSONS 

Youth  of  Negro,  Indian,  and  white  blood,  but  of  "more  than  one 
half  white  blood,"  are  entitled  to  the  benefit  of  the  common  school  fund. 

The  case  of  Polly  Gray  v.  The  State,  4  Ohio  Rep.,  353  ;  Williamson 
v.  The  School  Directors,  Spc.,  Wrights  RejJ.,  57S  ;  Jeffries  v.  Aukenny  and 
others,  11  Ohio  Hep.,  372,  are  affirmed.  Thomas  Lane  v.  Matthias  W. 
Baker,  Gideon  Sphar,  and  John  Guin,  Ohio  Rep.,  vol.  12,  p.231.  (1844.) 

This  was  an  Action  on  the  case,  from  Greene  Co.,  against  the  de- 
fendants, as  School  Directors. 

The  plaintiff  declared  as  follows: 

"  Thomas  Lane  complains  of  Matthias  W.  Baker,  Gideon  Sphar, 
and  John  Guin,  in  a  plea  of  trespass  on  the  case,  for,  that,  whereas, 
heretofore,  to  wit,  on  the  25th  day  of  January,  1841,  at  the  county  of 
Greene,  aforesaid,  a  common  school  was,  and  had  been,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  two  months  before  that  time,  and  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  months  afterwards,  taught  in 
school  district  number  one,  in  the  township  of  Silvercreek,  and  county 
aforesaid,  the  teacher  of  which  school  was  paid  and  compensated  out  of 
the  Common  School  Fund  of  the  State  of  Ohio,  and  funds  appropriated  for 
that  purpose  out  of  said  fund,  during  all  which  time  the  said  Matthias  W. 
Baker,  Gideon  Sphar,  and  John  Guin  were  directors  of  said  school, 
and  school  directors  of  said  district,  duly  appointed,  and  acted  as  such; 
and  that,  during  all  the  time  aforesaid,  and  on  the  day  and  year  afore- 
said, the  said  Thomas  Lane  was  a  resident  of  said  district,  and  a  house- 
holder therein,  and  so  resided  during  all  the  time  aforesaid  ;  and  was 
the  father  of  divers,  to  wit,  three  white  children,  over  the  age  of  five 
years,  and  under  the  age  of  eighteen  years,  who  resided  with  him  in 
said  district,  to  wit,  John  Eldridge  Lane,  and  two  others,  who  were,  of 
right,  entitled  to  the  privileges  of  said  school ;  and  the  said  Thomas 
Lane,  of  right,  should  have  been  permitted  and  allowed  to  send  to,  and 
have  said  children  taught  and  instructed  in,  safd  school,  during  all  the 
time  aforesaid,  and  the  said  Thomas  Lane,  in  fact,  saith  that  he  did  offer 
to  send  and  place  his  said  children  at  said  school,  to  be  taught  and  in- 
structed, and  did  send  said  children  to  said  school,  and  requested  per- 
mission to  have  them  taught  and  instructed,  and  permitted  to  remain 
in  the  same,  of  all  of  which  the  said  directors  had  notice ;  yet  the  said 
Matthias  W.  Baker,  Gideon  Sphar,  and  John  Guin,  so  being  directors, 
as  aforesaid,  and  well  knowing  the  premises,  and  contriving,  and  wrong- 
fully intending,  to  injure  said  Thomas  Lane,  and  to  deprive  him  of  his 
just  rights  and  privileges  in  the  premises,  and  to  prevent  him  from  edu- 
cating, and  having  his  children  instructed  and  taught  in  such  branches  of 
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education  as  are  usually  taught  in  such  common  schools,  did,  to  wit,  on 
the  25th  day  of  January,  1841,  aforesaid,  and  on  divers  other  days,  and 
times,  before  and  since  said  day,  and  before  the  commencement  of  this 
suit,  turn  the  said  children  of  the  said  Thomas  Lane  out  of  said  school, 
and  cause  said  children  to  be  kept  out,  excluded,  and  prevented  from 
entering:  said  school,  and  beinor  taught  therein,  and  forbid,  and  Drevent- 
ed  the  said  Thomas  Lane  from  sending  his  said  children  to  said  school, 
to  wit,  at  the  district  aforesaid,  in  the  county  aforesaid,  for  and  during 
the  whole  space  of  time  aforesaid  ;  wherefore,  the  said  Thomas  Lane 
saith  that  he  is  injured,  and  hath  sustained  damage,  to  the  amount  of 
two  hundred  dollars,  and,  therefore,  he  sues,"  &c. 

The  defendants  plead  not  guilty. 

Upon  the  circuit,  the  jury  returned  the  following  special  verdict : 

"  We,  the  jury,  find,  that  Thomas  Lane,  and  his  family,  were  resi- 
dents of  school  district  No.  1,  in  Silvercreek  township,  Greene  county, 
and  that  one  of  his  children,  between  the  ages  of  four  years  and  twenty 
years,  was  excluded  from  the  enjoyment  of  the  common  school  fund  for 
said  district,  and  was  not  permitted  to  attend  the  school  in  said  district, 
by  the  defendants,  who  were  the  directors  of  said  school  district. 

"  We  find  said  youth,  so  rejected,  to  be  of  negro,  Indian  and  white 
blood,  but  of  more  than  one  half  white  blood ;  and,  if  the  law  be  with 
the  plaintiff,  assess  his  damages  at  six  cents. 

The  plaintiff  moved  for  judgment  upon  the  verdict,  which  motion 
was  reserved  for  consideration  in  Bank. 

A.  Harlan,  for  plaintiff. 

The  question  presented  in  this  case,  is,  whether  the  plaintiff  is  en- 
titled to  judgment,  the  jury  having  found  that  the  plaintiff's  child,  ex- 
cluded from  the  school  by  the  defendants,  was  of  mixed  blood,  white, 
black,  and  Indian,  but  of  more  white  blood  than  any  and  all  others.  The 
word  white,  as  used  in  the  common  school  law  now  in  force,  is  found  to 
be  the  same  which  has  been  used  in  all  the  former  laws  on  the  subject, 
and  received  a  construction,  and  was  fully  defined,  in  the  case  of  Gray 
v.  The  State,  4  Ohio  Rep.,  353.  The  subject  again  came  before  the  Su- 
preme Court,  on  the  circuit,  in  the  case  of  Willia?ns  v .  School  Directors, 
Sfc.,  Wright's  Rep.,  578,  and  the  word  "  white"  received  the  same  con- 
struction as  in  the  former  case. 

Since  these  decisions  were  made,  the  Legislature  passed  the  present 
school  law,  using  the  same  word  "  white,"  in  the  same  sense  in  which  it 
was  used  in  laws  which  existed  at  the  time  the  above  decisions  were 
made,  and  from  this  we  must  infer  that  the  Legislature  approved  of  the 
construction  of  the  court ;  and  I  see  no  reason  to  change,  until  the 
Legislature  change  the  language  of  the  law. 

William  Elsbury,  contra. 

The  defendants  make  the  following  questions  for  the  decision  of  the 
court : 

First :  Can  such  an  action  be  sustained  against  the  school  directors, 
for  the  exercise  of  an  official  act.  in   its  nature  judicial,  and  devolving 
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upon  them  as  an  official  duty,  by  the  statute  itself,  which  makes  the 
discrimination  1 

Second  :  Can  a  j:>erson  of  mixed  blood,  as  in  the  present  case,  who 
is  one  shade  nearer  white  than  the  black,  be  legally  construed  to  be 
white,  within  the  meaning  of  the  Legislature,  where  the  term  white 
youth  is  used  as  the  qualification  of  admission  ? 

Third :  Are  the  rights  of  the  individual  increased  by  the  mixture  of 
Indian  blood,  or,  do  the  Indian,  under  the  common  school  laws,  stand 
upon  the  same  footing  with  the  negroes  1 

I  am  aware  that  this  subject  has  been  several  times  before  this  court, 
incidentally  and  indirectly,  and,  perhaps,  directly  ;  but  the  question  is 
not  at  rest  as  to  either  of  the  points  now  made.  The  subject  being  one 
of  great  importance  to  the  peace  and  harmony  of  the  community,  and, 
in  a  large  portion  of  the  State,  of  great  excitement,  and  intimately  con- 
nected with  the  prosperity  of  the  whole  system  of  common  schools  in 
the  State,  I  am  induced,  not  only  as  the  advocate  of  my  client,  but  in  ac- 
cordance with  my  own  views  of  the  subject,  to  offer  a  few  remarks,  and, 
if  possible,  to  contribute  something  to  the  settlement  of  the  question  in- 
volved. The  term  white,  as  applied  to  persons,  has,  from  the  founda- 
tion of  our  government,  in  all  legislative  enactments,  been  used  in  a 
strictly  technical  sense,  and  applied  as  expressive  of  the  pure  white 
race.  Justice  Kent,  in  his  Commentaiy  on  American  Law,  (vol.  2,  page 
72,)  takes  this  view  of  the  term,  as  used  in  the  acts  of  Congress  for  the 
naturalization  of  foreigners.  The  term  white  is  used  in  alike  sense  in 
the  Constitution  of  Ohio,  and  in  the  statute,  on  the  subject  of  common 
schools,  the  statute  providing  for  the  education  of  white  youth,  which  is, 
virtually,  an  exclusion  of  all  others. 

The  plaintiff  in  error  rests  his  case  on  the  authority  of  the  case  of 
Grayy.  The  State  of  Ohio,  4  Ohio  Rcjh,  3,53,  and  the  case  of  Williams  v. 
School  Directors,  Wrights  Rep.,  578.  The  first  case  is  not  analagous  ; 
that  question  arose  under  the  act  prohibiting  blacks  and  mulattoes  from 
testifying  in  causes  where  a  white  person  was  a  party ;  and  being  an 
abridgment  of  liberty,  was  construed  strictly.  The  case  in  Wright's 
Reports  arose  under  the  common  school  law,  but  it  was  a  circuit  decis- 
ion, and  was  predicated  on  the  authority  of  the  case  in  the  4th  vol.  Ohio 
Reports,  Polly.  Gray  v.  The  State — but  the  cases  are  not  analagous,  and 
the  case  in  Wright,  578,  is,  therefore,  no  authority  in  the  present  case. 

The  school  districts  are  bodies  politic  and  corporate.  Their  affairs 
are  managed  by  directors,  who  are,  necessarily,  vested  with  powers,  ju- 
dicial as  well  as  ministerial.  The  statute  provides  for  the  admission  into 
their  schools,  of  all  white  youth  within  the  district,  between  the  age  of 
four  and  twenty-one  years.  Now,  there  are  youth  who  are  necessarily 
disqualified,  either  from  not  being  white,  or  of  the  appropriate  age. 
There  must  be  some  tribunal  to  determine.  This  tribunal  is  the  school 
directors  ;  and  the  act  of  determination  is  a  judicial  act,  and  of  as  high 
validity,  and  as  binding  on  the  parties  whose  rights  are  affected,  as  the 
decisions  of  this  court ;  for,  though  acting  in  a  subordinate  capacity,  or 
as  an  inferior  court,  their  acts,  whilst  confined  within  their  jurisdiction. 
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are  valid  and  binding  ;  and  they  are  no  more  amenable  for  the  exercise 
of  their  judgment  than  the  courts  of  record. 

Indians  are  not  citizens,  neither  can  be.  20  Johns  Rep.,  693. 
They  have  no  political  rights.  They  are,  also,  excluded  by  reason  of 
color,  as  much  as  the  negroes,  from  all  participation  in  the  common 
schools,  though  living  within  the  districts,  respectively.  The  courts  of 
justice  decide  the  laws  as  they  find  them,  and  leave  to  the  Legislature 
the  policy  of  enacting,  if  within  the  pale  of  the  Constitution. 

Lane,  C.  J.  This  case  depends  upon  the  same  principle,  with  that 
of  Jeffries  v.  Aukenny  et  ah,  11  Ohio  Rep.,  372. 

It  is  an  action  on  the  case  against  school  directors,  for  refusing  to  ad- 
mit the  plaintiff's  child  into  the  district  school.  The  jury  found,  by  spe- 
cial verdict,  that  the  youth,  whose  admission  to  school  was  forbidden, 
"was  of  negro,  Indian,  and  white  blood,  but  of  more  than  half  white 
blood."  The  question  is  reserved  to  determine  if  the  plaintiff  may  take 
iudgment  on  these  facts. 

A  majority  of  the  court  find  no  cause  to  change  the  opinion  they  ex- 
pressed in  the  case  cited,  in  which  they  followed  former  decisions. — Polly 
Gray  v.  The  State,  4  Ohio  Rep.,  353  ;  Williamsons.  The  School  Direc- 
tors, Wright's  Rep.,  51 '8;  Jeffries  v.  Aukenny,  11  Ohio  Rep.,  372;  Tha- 
cher  v.  Hawk,  and  others,  ibid.  376. 
Judgment  for  plaintiff  on  the  verdict. 

COMMENCEMENT  OF  SUIT. 

The  issuing  the  writ  is  the  commencement  of  the  action.— Cheetham 
v.  Lewis,  3  Johnson's,  R.,  p.  42-  Budick  v.  Green,  18  Johnson's,  R.,  p.  14. 

COMMON  CARRIERS. 

The  words  "  inevitable  accident,"  when  used  in  law  to  designate  the 
mode  by  which  loss  has  or  may  happen  to  a  common  carrier,  are  synony- 
mous with  the  phrase,  "  the  act  of  God."  In  an  action  against  a  com- 
mon earner  he  offered  to  introduce  witnesses  to  prove  that  the. loss  had 
been  occasioned  by  "  inevitable  accident,"  which  the  court  refused  to 
permit  him  to  do. — Held  that  the  testimony  was  proper  and  should  have 
been  admitted.  A  common  earner  received  goods  on  his  boat  and  gave 
a  bill  of  lading  to  deliver  the  goods  at  the  "  point  proposed,"  without  ex- 
cepting the  dangers  of  the  river. — Held  that  the  contract  was  not  abso- 
lute to  deliver  at  all  events,  but  was  subject  to  the  common  law  qualifica- 
tions of  losses  occasioned  by  act  of  God  or  the  king's  enemies. — Neal  v. 
Saunderson,  2  Smedes  <$•  Marshall's  R-,p.  572.  (1844.) 

COMMON  LAW. 

In  a  grant  of  property  to  a  married  woman,  the  words,  "  in  her  own 
right"  would  not  by  the  common  law  convey- a  separate  estate  in  the 
property  to  the  wife,  but  would  operate  as  a  conveyance  of  the  property 
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to  the  husband. — Grand  Gulf  Bank  v.  Barnes  2  S?nedes  and  Marshall' 's  R., 
p.  165.  (1844.) 

CONSIDERATION. 

A  moral  obligation  is  a  sufficient  consideration  to  support  a  promise, 
if  founded  upon  a  pi*ior  legal  or  equitable  claim.  Cameron  v.  Fowler, 
5  Hill's* R.,  p.  306.     (1844.) 

CONSTABLE. 

An  officer  seizing  goods  in  virtue  of  an  execution  may  maintain  tro- 
ver for  a  subsequent  wrongful  conversion  of  them. — Dezell  v.  Odell,  3 
Hill,  215.  (1843.) 

•     For  powers,  rights,  duties,  etc.  of  Constable  and  other  ministerial 
officers — see  title  Officer  Ministerial. 

CONSTITUTIONAL  LAW. 

A  person  in  custody  under  a  capias  ad  satisfaciendum  issued  under  the 
authority  of  the  Circuit  Court  of  the  United  States,  cannot  legally  be  dis- 
charged from  imprisonment  by  a  State  officer,  acting  under  a  State  in- 
solvent law. — Duncans.  Darst  etal.,1  Howard's  U.  S.  Rep.,  301.   (1843,) 

Private  property  cannot  be  taken  for  public  use  without  making  just 
compensation  to  the  owner. —  Taylor  v.  Porter,  4  Hill,  140.  (1S43.) 

CONTRACTS. 

If  a  person,  while  he  is  in  a  state  of  intoxication,  is  imposed  upon 
and  induced  to  enter  into  a  disadvantageous  agreement,  yet  if,  after  he 
becomes  sober,  he  ratifies  such  agreement  by  giving  a  bond  or  deed  in 
pursuance  thereof,  the  court  will  not  interfere  to  relieve  him. 

Mere  folly  in  making  an  agreement,  without  fraud,  is  no  ground  for 
relief  in  equity. — Moore  v.  Reed,  2  North  Carolina  Rep., p.  5S0.  (1843.) 

A  Court  of  Chancery  will  not  refuse  to  compel  the  execution  of  a 
contract  on  the  ground  of  inadequacy  of  price,  where  the  vendor,  after 
making  the  contract,  with  full  knowledge  of  the  facts,  had  refused  to 
rescind,  and  held  on  to  a  part  of  the  purchase  money.  . 

Where  both  parties  have  dealt  with  equal  meaus  of  knowledge,  and 
with  their  eyes  open,  the  court  will  not  presume  the  consideration  to  be 
inadequate. 

Delay  of  payment,  where  the  title  of  the  vendor  is  doubtful,  and  a 
litigation  is  pending  to  establish  his  title,  will  not  be  ground  for  refusing 
a  specific  performance,  where  the  purchase  money  was  promptly  ten- 
dered upon  the  litigation  being  ended. — James  Galloway,  Jr.,  v.  D.  Barr 
andH.  H.  Finlcy,  12  Ohio  Rep.,  p.  354.  (1844.) 

This  is  a  Bill  in  Chancery,  for  specific  performance,  reserved 
from  the  County  of  Greene. 
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The  facts  are  these: — CUiarles  Bradford  owned  land  warrant  No 
4467,  for  2666§-  acres  of  Virginia  Military  lands,  which,  after  his  death, 
was  located,  entered,  surveyed,  and  patented  in  his  name,  in  three  sur- 
veys, viz : 

Entry  No.  2277,  for  1000  acres,  in  Greene  county  ;    , 
do.  2278,  for   1200     do.  do. 

do.  4456,  for     466 1  do.    in  Brown  county. 

About  17S9  Charles  Bradford  died  intestate,  leaving  Henry  G.  Brad- 
ford, Charles  A.  H.  Bradford,  Elizabeth  Julia,  (wife  of  John  Finley,) 
and  Fielding  M.  Bradford,  his  heirs  at  law.  The  first  two  died  intestate, 
leaving  the  last  two  their  heirs  at  law.  Mrs.  Finley  died  intestate  prior 
to  November,  1S15,  leaving  H.  H.  Finley  and  Elizabeth  Julia  Ann, 
(since  intermaiTied  with  respondent  Barr,)  her  heirs  at  law. 

Shurtly  after  the  death  of  Mrs.  Finley,  her  husband,  John  Finley, 
and  Fielding  M.  Bradford,  visited  Ohio,  and,  on  the  29th  day  of  Novem- 
ber, 1815,  sold  and  conveyed  to  the  complainant,  with  covenants  of  war- 
ranty, the  said  three  surveys,  for  the  consideration  of  $3,500,  as  express- 
ed in  the  two  deeds  of  conveyance.  At  the  time  these  deeds  were 
made,  Galloway  was  aware  of  the  death  of  Mrs.  Finley,  and  that  she  left 
two  children,  who  were  then  of  tender  years.  He,  however,  took  pos- 
session of  the  lands,  and  soon  after  sold  the  entries  in  Greene  county  to 
actual  settlers,  at  prices  varying  from  $5  to  $10  per  acre,  who  have  since 
been  in  possession,  claiming  as  owners.  Entry  No.  2277,  by  actual 
measurement,  was  found  to  contain  1346^  acres,  and  No.  2278  contained 
1497  acres ;  making  a  surplus  of  643^  acres.  In  1834,  H.  H.  Finley 
arrived  at  the  age  of  majority,  and'  Elizabeth  J.  intermarried  with  de- 
fendant Barr;  and,  in  the  year  1835,  Barr  and  H.  H. *Finley  having 
heard  that  they  had  a  claim  to  the  land,  visited  Ohio  for  the  first  time  ; 
and,  on  learning  its  situation  they  entered  into  a  contract  with  Galloway 
forthe  sale  of  an  undivided  moiety  of  the  Greene  county  lands  to  him. 
The  contract  recites  the  derivation  of  title,  as  above,  not  noticing  how- 
ever, the  time  of  Charles  Bradford's  decease,  and  then  witnesses  that 
said  H.  H.  Finley,  and  Barr  and  wife,  do  sell  to  Galloway  one  undivided 
moiety  of  said  Greene  county  surveys,  for  which  he  agrees  to  pay  them 
$8000,  as  follows  : 

Cash  in  hand,  $1,000 

His  note  payable  at  Franklin  Bank,  Jan.  1,  1836  2,000 

do.         do.  do.            Jan.  1,  1837,  1,666§ 

do.         do.  do.             Jan.  1,  183S,  1,666§ 

do.         do.  do.            Jan.  1,  1839,  1,666§ 

The  vendors  covenanted  that  they  were  seized  in  fee,  and  to  execute 
a  general  warranty  deed  on  full  payment. 

^  On  the  12th  March,  1835,  Gallowav  conveyed,  by  quit  claim,  to  Barr 
his  interest  in  the  Brown  county  survey,  in  consideration  of  the  trade  for 
the  other  land,  as  he  affirms,  or,  as  contended  by  Barr,  in  consideration  of 
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$104  13,  endorsed  upon  the  note  drawn  the  1st  January,  1839.  Soon 
after  this  contract  bears  date,  Elizabeth,  (wife  of  Barr,)  died  intestate, 
leaving  H.  H.  Finleyher  sole  heir  at  law. 

In  May,  1S35,  Galloway,  for  the  first  time,  ascertained  that  Charles 
Bradford,  the  patentee,  died  before  the  entries  were  made,  and  suppos- 
ing the  whole  title  and  entries  void,  he  procured  warrants,  and  located 
them  on  the  same  land.  In  the  mean  time  James  Stewart  had  become 
the  assignee  of  the  $2,000  note,  due  January  1st,  1836,  and  notified 
complainant  of  the  fact  by  letter.  On  the  10th  of  October  of  the  same 
year,  having  pei'fected  his  new  entries,  Galloway  filed  a  bill  in  the  Cir- 
cuit Court  of  the  United  States,  at  Pittsburgh,  Pennsylvania,  to  cancel 
the  contract  of  March  11,  1835,  on  the  ground  that  the  entries,  surveys 
and  patentees,  were  void,  but  expressing  his  willingness  to  comply  if  a 
good  title  could  be  made  him.  These  defendants,  in  their  answer  to 
that  suit,  among  other  things,  set  up  their  willingness  to  comply  with 
the  contract.  Galloway  was  defeated  in  the  Circuit  Court,  and  appeal- 
ed to  the  Supreme  Court  of  the  United  States,  in  which  the  litigation 
continued  until  the  latter  part  of  the  January  term,  183S,  when  it  was 
brought  to  a  close  by  a  final  decree,  affirming  the  validity  of  the  con- 
tract, and  the  validity  of  the  title  of  the  heirs  and  legal  representatives 
of  Charles  Bradford,  as  reported  in  Galloioay  v.  Finley  and  others,  12 
Peters,  269.  Pending  this  suit,  the  $2,000  note  assigned  to  Stewart,  was 
protested  for  non-payment,  but  subsequently  was  paid  to  him.  The 
note  due  January  1st,  1837,  was  forwarded  to  the  Franklin  Bank,  and 
protested  for  non-payment.  In  January,  1837,  C.  L.  Merrick  called  on 
Galloway,  at  the  request  of  Barr,  to  inquire  if  he  would  pay  the  money, 
and  informed  him  that  Barr  was  ready  to  receive  the  money,  but  that  if 
he  would  not  then  pay,  he  would  not  call  again.  Merrick  stated  that 
he  called  as  a  neighbor,  not  as  the  agent  of  Barr  ;  to  which  Galloway 
replied,  that  he  would  only  pay  the  pi  ice  of  a  law  suit. 

After  the  decision  in  the  Circuit  Court,  and  before  the  appeal  was 
perfected,  Barr,  on  the  9th  June,  1S37,  wrote  to  Galloway  to  ascer- 
tain his  intentions  as  to  making  payments  ;  to  which  the  latter  replied, 
on  the  4th  of  the  same  month,  stating  that  he  had  directed  an  appeal, 
which  he  should  prosecute,  unless  otherwise  advised  by  his  counsel; 
and,  if  otherwise  advised,  he  would  give  Barr  notice  and  pay  the  money. 
On  the  5th  July,  1837,  H.  H.  Finley  sold  and  conveyed  to  Barr,  for  the 
consideration  of  $3,500,  all  his  interest  in  the  contract  and  land. 

On  the  14th  day  of  May,  about  three  months  after  the  termination  of 
the  suit  in  the  Supreme  Court  of  the  United  States,  Galloway  tendered 
to  Barr  the  whole  amount  then  due  on  the  contract,  and  also  tendered 
at  the  Franklin  Bank,  the  last  two  payments,  as  they  fell  due  January 
1st,  1S3S-9,  but  the  notes'were  not  there.  Some  time  in  June  or  July, 
1838,  Barr  tendered  back  to  Galloway  the  cash  payment,  but  made  no 
effort  to  restore  the  lands  in  Brown  county,  or  the  $104,13,  endorsed  on 
the  note  due  in  1 839. 

The  otise  was  elaborately  argued  by  H.  Stanbury  and  Thomas  Ewing, 
for  complainant,  and  by  Peter  Hitchcock,  for  defendants. 
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Burchard,  J. — By  the  deed  of  John  Finley  and  Fielding  M.  Brad- 
ford, executed  on  the  29th  November,  1815,  the  complainant  became 
owner,  in  fee,  of  the  undivided  moiety  of  the  three  surveys,  and  of  the 
estate,  by  courtesy  of  John  Finley,  (who  is  yet  alive,)  in  the  other  moiety. 
He  also  acquired  a  right  of  action  upon  the  covenants  of  that  deed. 

Charles  Bradford,  the  warrantee,  died  prior  to  the  entries  in  his 
name,  which  were  made  before  the  year  1807.  There  is  no  proof  of 
any  fraud  in  the  purchase  of  F.  M.  Bradford  and  John  Finley  ;  and  if 
the  consideration  was  not  paid  in  full,  (which  does  not  appear,  while  the 
legal  presumption  is,  that  full  payment  was  made,)  it  would  not  avoid 
the  deed,  but  would  only  operate  as  a  lien  on  the  land  inter  parties. 

Barr,  H.  H.  Finley  and  his  uncle,  went  to  view  the  land  before  they 
called  on  Galloway,  and  found  it  in  the  adverse  possession  of  purchasers 
from  him,  whose  possession  was  of  twenty  years  standing.  AH  the  par- 
ties then  supposed  the  patent  from  the  United  States  sufficient  to  vest  a 
valid,  legal  title  in  the  patentee  and  his  heirs,  and,  acting  upon  this  as- 
sumption, (which  has  become  fact  by  virtue  of  the  act  of  Congress  of 
1836,  as  explained  in  reference  to  this  identical  title,  in  12  Peters'  Rep., 
269,)  they  considered  the  purchasers  and  occupants,  as  they  were  in 
fact,  legal  owners  of  an  undivided  moiety  of  the  land,  each,  in  his  own 
rfght,  derived  from  Fielding  M.  Bradford,  and  of  the  life  estates  of 
John  Finley  in  the  .other  moiety,  with  a  right  to  demand  compensation  of 
Finley  their  father,  on  failure  of  any  part  of  the  title.  This  was  the 
state  of  things  when  the  contract  of  1S35  was  entered  into,  and  which 
should  be  considered  in  determining  whether  the  inadequacy  of  price  is 
so  great  as  to  justify  the  Chancellor  in  refusing  to  enforce  a  specific  per- 
formance. 

Both  parties  dealt  with  their  eyes  open.  The  respondents  were 
strangers  .in  the  State,  and  may  not  have  been  as  well  aware  of  the  value 
of  the  property  as  the  complainant,  who  had  been  well  acquainted  with 
it  for  many  years,  and  had  dealt  largely  in  Virginia  military  lands.  But 
they  did  not  rely  upon  him  for  information  ;  and  if  they  distrusted  the 
sufficiency  of  their  own,  might  have  acquired  knowledge  of  its  value  by 
making  suitable  enquiries  in  the  neighborhood.  They  had  no  right  to 
expect  Galloway  would  volunteer  information  tending  to  induce  them 
to  increase  their  demands  of  him  for  lands,  which,  twenty  years  before, 
he  had  purchased  of  their  father,  at  a  price  considered  fair,  and  which 
was  but  a  trifle  less  than  the  minimum  price  of  United  States  land  :  more 
especially  as  the  only  profit  of  the  purchase  to  Galloway,  was  the 
difference  between  the  sum  to  be  paid  them,  and  the  sum  which  his 
vendees  might  recover  on  his  covenants  of  warranty — less  the  amount  of 
the  claim  against  their  father  and  the  estate  of  Fielding  M.  Bradford. 

This  view  presents  the  case  in  a  very  different  light  from  that  in 
which  it  is  seen  by  respondents'  counsel.  Indeed,  it  was  hardly  fair  to 
treat  the  actual  value  of  the  land  in  1835,  as  the  true  test  in  determining 
the  question  of  adequacy  of  consideration  ;  First :  Because  it  was  in- 
cumbered with  a  life  estate  of  uncertain  duration  ;  Secondly  :  It  was  in 
the  actual  possession  of  other  persons,  who  had  claimed  it  as  owners  for 
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twenty  years,  who  had  recorded  titles,  and,  if  dispossessed  by  paramount 
title,  had  a  right,  under  the  act  for  the  relief  of  occupying  claimants,  to 
demand  pay  for  their  improvements  ;  Thirdly  :  Such  lands  are  general- 
ly sold  for  a  large  per  centage  less  than  the  actual  value,  fixed  upon  the 
supposition  title  is  undoubted,  on  account  of  the  well  known  difficulty 
and  uncertainty  of  all  title,  in  the  Virginia  Military  District.  Those 
who  best  understand  this  description  of  titles,  and  who  have  dealt  largely 
in  them,  lose,  on  an  average,  not  less  than  one-tenth  of  their  purchases, 
by  some  defect  springing  up  which  was  not  anticipated,  and  which  no- 
thing but  extreme  vigilance  could  have  guarded  against ;  Fourthly  : 
One  who  buys  a  tract  of  twenty-eight  hundred  acres  of  land  for  the  pur- 
pose of  reselling  it,  is  not  expected  to  pay  the  full  amount  for  which  it 
could  be  retailed  in  small  parcels.  On  the  supposition  that  there  is  no 
known  defect  in  the  title,  such  a  sale  in  the  Virginia  Military  District, 
for  cash  payments,  is  often  made  for  not  more  than  half  the  actual  value 
of  the  land.  The  weight  of  evidence  fixes  the  whole  value  of  this  land 
at  about  $35, 000.  But  admitting  the  value  in  1835  to  be  the  sum  esti- 
mated by  respondents'  counsel,  $50,000,  let  us  try  the  question  of  inade- 
quacy of  consideration : 

They  claimed  a  moiety  of  this,  which  is  $25,000 

From  which  should  be  deducted  the  incumbrance  of  a  life 

estate,  equal  to  seven  years' interest,  which  is  810,500 

Also  the  consideration  paid  John  Finley,  and  five  years'  in- 
terest thereon,  $2,275 
Also  the  expected  profit  of  a  purchaser,  who  takes  the  trou- 
ble and  risk  of  a  resale — say  20  per.  cent,  on  the  capital 
invested,  $4,000 
And  we  have  the  gross  sum  of  $16,775,  which,  deducted  from  $25,000 
leaves  but  $8,225,  for  which  complainant  gave  up  his  claim  to  the  land 
lying  in  Brown  county,  and  agreed  to  pay  SS000.  In  this  calculation  no 
deduction  is  made  on  account  of  sundry  parcels  of  the  land  sold  for  taxes, 
and  which  were  probably  forever  lost  to  the  proprietor.  The  whole  land 
is  estimated  at  the  highest  price,  assuming  the  title  perfect.  If  respond- 
ents' counsel  had  taken  this  view  of  the  facts,  would  they  have  stated 
that  "  Galloway  persuaded  the  defendants  to  agree  to  sell  property  worth 
$25,000  for  $S,000  ;  and,  on  the  strength  of  the  erroneous  assertion  put 
the  questions,  as  if  they  were  unanswerable,  "  Was  it  right  1  Was  it 
fair?  Is  it  honest  V 

We  have  endeavored  to  look  at  both  sides  of  this  ease,  and  must  say 
that,  to  us,  it  seems  these  young  men,  with  the  aid  of  their  advisers,  did 
not  make  so  bad  a  bargain.  They  evidently  appreciated  the  situation  of 
Galloway.  They  knew  that  he  had  sold  the  land  years  before  ;  had 
conveyed,  with  covenants  of  warranty;  and,  at  all  hazards,  must  pro- 
tect the  purchasers,  or  respond  to  them  in  damages.  This  is  shown  by 
their  threats  to  sell  to  General  Taylor,  if  he  would  not  give  their  price. 
Might  it  not  with  some  propriety  be  asked,  if  they  did  not  take  advantage 
of  his  situation  to  drive  a  good  bargain  with  him  ?     Under  the  circum* 
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stances  it  is  certainly  not  unfair,  but  quite  reasonable  to  presume,  that 
they  would  have  sold  to  Taylor,  or  any  other  person,  if  they  could  have 
made  a  better  trade. 

There  is  another  view  of  the  facts  quite  conclusive  upon  the  respond- 
ents. At  the  January  term.  1838,  of  the  Supreme  Court  of  the  United 
States,  the  complainant  was  seeking  a  revision  of  this  contract,  under  a 
belief  that  the  respondents  could  not  make  him  a  good  title.  They  suc- 
cessfully resisted  him,  and  procured  a  decree  establishing  their  title  and 
affirming  the  contract.  The  facts  show  that  they  were  at  that  time  in 
full  possession  of  all  the  circumstances  of  imposition,  overreaching  and 
fraud,  if  any  there  were,  and  the  conclusion  is  hardly  to  be  escaped  that 
they  with  full  knowledge  of  the  facts,  had  formed  the  determination  to 
abide  by  the  terms  of  the  contract,  and  to  waive  all  advantage  which, 
otherwise,  they  might  have  taken.  We  think  their  conduct  at  that  time, 
and  before,  was  such  that  they  ought  notnow  to  be  allowed  such  an  ob- 
jection ;  that,  even  if  there  was  some  evidence  of  imposition  and  inade- 
quacy, they  should,  in  equity,  be  regarded  as  having  waived  all  objec- 
tions, and  as  electing  to  affirm  the  contract,  with  a  perfect  knowledge  of 
all  the  facts  affecting  their  rights.  The  next  ground  of  defence  is,  that 
this  cause  was  fairly  before  the  Supreme  Court  of  the  United  States — 
was  there  adjudicated,  and  the  decision  final.  But  that  bill  was  filed  to 
rescind,  not  to  enforce,  the  contract.  As  amended  and  finally  heard,  the 
complainant,  it  is  true,  expressed  his  readiness  to  comply,  and  his  desire 
to  do  so,  if  the  defendants  should  be  adjudged  capable  of  making  him  a 
good  title.  By  the  terms  of  the  contract  he  was  not  then  entitled  to  a 
conveyance,  and  if  he  had  prayed  for  it,  which  he  did  not,  the  court 
could  not  have  decreed  it.  The  prayer  for  general  relief  can  never  be 
regarded  sufficient  to  justify  a  decree  for  any  specific  or  other  relief  to 
which  the  party,  by  his  own  showing,  is  not  entitled.  It  will  meet  onlv 
the  case  made ;  and  the  case  of  Galloway  v.  Finley  and  others,  reported  in 
12  Peters'  Rep.,  269,  was  not  like  this.  Besides,  a  former  adjudication 
is  neither  plead  in  bar,  nor  relied  upon  in  the  answer;  and,  clearly,  the 
allegations  of  the  bill  are  not  such  as  to  render  the  objection  available  on 
demurrer,  if  the  respondents  had  interposed  one.  It  remains  to  be  con- 
sidered whether  the  conduct  of  complainant,  and  the  delay  of  payment, 
have  been  such  that  a  court  of  equity  should  refuse  to  interfere  in  his  fa- 
vor. Soon  after  the  execution  of  the  contract,  Galloway  received  from 
one  of  defendants'  attorneys  a  copy  of  C.  Bradford's  will,  from  which 
he  discovered,  for  the  first  time,  that  the  lands  were  entered  and  paten- 
ted in  his  name,  after  his  death,  and  that  the  titles  were  void.  Twenty 
years  before  he  had  purchased  and  paid  for  the  same  land  $3,500.  He 
had  sold  it  to  others,  and  was  bound  to  protect  their  titles.  To  a  moiety 
of  the  land,  and  to  a  life  estate  in  the  other  moiety,  his  title  was  inde- 
pendent of  these  respondents;  and  if  to  be  secured  by  a  re-entry,  he 
had  no  right  to  call  on  them  to  make  it,  or,  if  otherwise,  no  reason  to  ex- 
pect they  would  comply  in  time  to  prevent  intermediate  entries.  Ac- 
cordingly he  procured  warrants,  and  caused  the  lands  to  be  entered  in 
his  own  name ;  and  in  so  doing,  did  precisely  what  any  prudent  man 


60  CONTRACTS. 

would  have  done  under  like  circumstances  who  was  acquainted  with 
the  unconscientious  greediness  of  speculators  in  the  Virginia  Military 
District,  in  seizing  upon  good  unappropriated  lands. — If  he  had  by  this 
means,  secured  the  title  to  the  land,  a  court  of  equity  might  have  ad- 
judged him  a  trustee  of  respondents,  to  the  extent  of  their  claim,  they 
being  at  their  share  of  the  expense.  This  would  be  going  far  enough. 
It  would  not  regard  his  claim  of  the  entire  benefit  of  the  entry,  a  dis- 
charge from  the  contract,  because  his  exclusive  claim  could  only  be 
resisted  in  virtue  of  the  contract.  The  relation  of  vendor  and  vendee 
existing  between  them  would  not  be  destroyed  by  the  new  entry,  but  the 
latter  would  be  modified,  and  have  effect  consistent  with  the  equities 
arising  from  that  relation,  coupled  with  the  attending  circumstances  of 
the  case.  When,  therefore,  the  suit  was  commenced  in  the  Circuit 
Court,  the  contract  was  open  and  obligatory  upon  both  parties.  The 
title  of  the  land  was  different,  however,  from  what  both  supposed  it,  and 
was  sufficiently  doubtful  to  justify  a  resort  to  a  court  of  equity  to  have 
all  doubt  removed;  and  if  incapable  of  removal,  to  justify  a  recision. 
No  man  should  be  compelled  to  part  with  his  money  on  a  doubtful  ti- 
tle. Common  prudence  forbids  it,  and  equity  never  requires  it.  In 
fact,  the  respondents  had  at  that  time  no  title  at  all.  It  is  true,  the  actof 
Congress,  approved  in  1836,  as  held  by  the  Supreme  Court,  operated 
to  vest  a  title  in  the  heirs,  &c,  of  Charles  Bradford,  but  down  to  the 
Very  moment  when  that  opinion  was  announced  many  of  the  best  law- 
yers of  this  State  considered  the  question  extremely  doubtful.  There 
was  then  an  apology  for  the  conduct,  and  an  excuse  for  the  delay  of  pay- 
ment pending  the  litigation.  On  the  14th  of  May,  and  within  three 
months  after  the  date  of  the  decree  procured  at  Barr's  instance,  affirm- 
ing the  contract,  and  before  any  movement  had  been  made  by  Barr, 
indicating  a  change  from  the  course  he  had  previously  pursued,  Gal- 
loway tendered  to  him  all  that  was  due,  and  since  then  has  regularly 
tendered  the  residue  of  the  purchase  money  as  it  fell  due.  The  first 
unequivocal  act  on  the  part  of  Barr,  indicating  a  desire  to  put  an  end  to 
the  contract,  was  his  offer  to  repay  in  June,  1839,  the  $1000  paid  in  hand. 
But,  admitting  his  right  to  rescind,  this  was  not  sufficient.  He  should 
have  reconveyed  an  undivided  moiety,  and  the  life  estate  of  the  other 
moiety  of  the  land  in  Brown  county,  or  returned  the  $104  13  endorsed 
on  the  note  due  January  1,  1S39.  In  order  to  work  a  recision  of  the 
contract  he  should  have  done  all  that  was  necessary  to  place  the  com- 
plainant in  statu  quo.  But  the  effort,  if  properly  made  in  other  respects, 
was  too  late  in  point  of  time.  If  he  desired  to  take  advantage  of  the 
delay  in  payments  to  resist  a  specific  performance,  he  should  have  been 
prompt — should  have  made  his  tender  of  the  $1000,  &rc,  with  the  money 
paid  to  Stewart  on  the  note  for  $2000,  within  a  reasonable  time  after  the 
default  upon  which  he  intended  to  rely.  Instead  of  doing  this,  he  treated 
the  contract  as  subsisting  long  after  the  notes  were  protested — urged  it 
in  his  answer- — insisted  upon  it  in  argument,  and  did  nothing  to  the  con- 
trary until  the  Supreme  Court  decided  that  he  was  able  to  make  a  good 
title,   and  until  Galloway  had  secured  that  title  to  himself,  by  making 
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his  tender  of  all  that  was  due.  As  the  purchase  money,  although  tender- 
ed, was  not  duly  brought  into  court,  the  complainant  will  take  a  decree 
without  costs. 

Decree  for  complainant. 

'    CONVEYANCE. 

In  construing  deeds,  one  rule  is  that  a  grant  shall  be  taken  most 
forcibly  against  the  grantor.  Another  rule  is  that  general  words  are  not 
restrained  by  restrictive  Words  added  where  such  words  do  not  clearly 
indicate  the  intention  and  designate  the  grant.  Ifreferenoe  be  made  in 
a  deed  of  conveyance  to  other  deeds  by  any  definite  description,  they 
are  to  be  regarded  as  parts  of  the  conveyance,  but  to  have  that  effect  the 
intention  of  the  parties  that  they  should  be  must  clearly  appear. — Field 
v.  Huston,  21  Maine  K.,  p.  69.  (1843.) 

CORPORATIONS. 

In  general,  if  a  corporation  procure  an  alteration  to  be  made  in  its 
charter  by  which  a  new  and  different  business  is  superadded  to  that 
originally  contemplated,  such  of  the  stockholders  as  do  not  assent  to  the 
alteration  will  be  absolved  from  liability  on  their  subscriptions  to  the 
capital  stock;  especially  if  the  alteration  be  one  plainly  prejudicial  to 
their  interests. 

When,  in  an  action  by  an  incorporated  rail-road  company  to  recover 
certain  instalments  upon  the  stock  subscription  of  one  of  the  members, 
it  appeared  that,  after  the  instalments  became  due,  but  before  the  com- 
mencement of  the  suit,  the  charter  was  altered  by  authorizing  the  com- 
pany, in  addition  to  the  powers  originally  granted,  to  purchase  such 
number  of  steamboats  to  be  used  in  connection  with  the  road,  as  they 
might  deem  expedient,  provided  the  amount  did  not  exceed  8200,000  : 
Held,  that  neither  the  board  of  directors  nor  a  majority  of  the  stockholders 
could  sanction  the  alteration  so  as  to  bind  the  defendant  without  his  con- 
sent, and  that  he  was  therefore  absolved  from  all  liability  upon  his  sub- 
scription.— The  Hartford  and  New-Haven  Rail-Road  Company?;. 
Ckoswell.S  EillR.,  p.  383.  (1844.) 

Also  in  the  case  of  private  associations.  The  articles  entered  into 
and  subscribed  by  the  niembers  are  the  law  or  constitution  of  the  so- 
ciety, and  can  be  changed  only  by  the  unanimous  voice  of  the  stockhold- 
ers.— (Livingston  v.  Lynch,  4  Johns  Ch.  Rep.,  573;    Coll.  on  Part.  641.) 

This  doctrine  was  held  in  Massachusetts  in  the  case  of 'The  Middle- 
sex Turn/iib'  Corporation  v.  Locke  (8  Mass.  Rep.,  368.)  The  court  said  : 
"  The  plaintiffs  rely  upon  an  express  contract,  and  were  bound  to  prove 
it  as  they  allege  it.  Here  the  proof  is  an  engagement  to  pay  assess- 
ments for  making  a  turnpike  in  a  certain  specified  direction.  The  de- 
fendant may  truly  say,  nan  7tcec  in  jwdcra  veni.  He  was  not  bound  by 
the  application  of  the  directors  to  the  legislature  for  the  alteration  of  the 
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course  of  the  road,  nor  by  the  consent  of  the  corporation  thereto."  The 
same  doctrine  was  held  in  the  case  of  The  Indiana  and  EbensburgJi  Turn- 
pike Co.  v.  Phillips,  (2  Penn.  Rep.,  184.) 

Negotiable  paper  may  be  issued  by  a  Corporation  for  a  debt  con- 
tracted in  the  course  of  its  proper. business  ;  and  if  such  corporation 
nave  only  an  incidental  right  to  issue  paper  in  certain  cases  it  will  be 
presumed  to  have  been  legally  issued. — Kelly  v.  The  Mayor,  fyc,  oj 
Brooklyn,  4  Hill,  263  &Saf  or d  v.  Wyckoff,  4  HUl,  442.  (1843.)  See 
also  Barker  v.  Mechanic's  Fire  Ins.  Co.,  3  Wend.,  94  ;  Moss  v.  Oakley,  2 
Hill,  265  ;   Mott  v.  Hicks,  1  Coiv.  513. 

An  action  on  the  case  against  a  private  corporation  may  be  main- 
tained for  an  injury  resulting  from  their  negligence. —  The  Rector,  fyc. 
of  Church  of  the  Ascension  v.  Buckhart,  3  Hill,  193.    (1843.) 

CURTESY. 

The  interest  of  a  tenant  by  the  curtesy,  is  a  legal  estate  in  the  land  ; 
not  a  mere  charge  or  incumbrance. — Adair  v.Lott,  3  Hill,  182.     (1843.) 

DAMAGES. 

In  trespass  for  an  injury  wilfully  committed,  damages  may  be  given, 
beyond  those  which  the  plaintiff  has  actually  sustained. —  Tijft  v.  Culver 
3  Hill,  180.     (1843.) 

Freeholders  appointed  by  an  order  of  the  County  Court  to  assess 
damages  to  lands  through  which  a  rail-road  was  to  be  opened, — did  as- 
sess them  in  a  certain  amount, — and  also  in  a  farther  amount  on  a  con- 
tingency.— Held  in  suit  for  the  latter  sum,  that  action  cannot  be  main- 
tained. The  charter  of  the  company  does  not  warrant  a  contingent  as- 
sessment of  damages  by  the  commissioners,  and  does  not  authorize  the 
County  Court  to  render  a  conditional  judgment  therefor:  the  Court  is 
authorized  to  render  such  judgment  only  as  would  authorise  the  clerk 
to  issue  an  execution  thereon. —  Winchester  and  Potomac  Rail  Road 
Company  v.  Washington,  Robinson 's  Virginia  Rep., p.  67.     (1843.) 

DEBT. 

In  an  action  on  a  bond,  it  is  a  good  plea  that  it  was  given  to  com- 
pound a  felony. —  The  Steuben  Co.  Bank  v.  Mathewson,  5  Hill,  249. — 
(1844.) 

DEBTOR. 

If  judgment  is  recovered  against  one  of  several  co-debtors,  this  will 
bar  a  new  suit  against  all. — Pierce  v.  Kearney,  5  Hill,  S2  ;  Moss  v  Mc- 
Cullough,  5  Hill,  131.     (1 844.) 
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DEED. 

The  deed  of  a  master  in  chancery  passes  the  title  on  delivery,  al- 
though the  sale  is  not  confirmed  until  afterwards. — Fuller  v.  Van  Gcesen, 
4  Hill,  171.     (1843.) 

The  habendum  in  a  deed  may  enlarge,  qualify,  expound,  or  vary  the 
estate  given  by  the  premises. — Moss  v.  Sheldon,  3  Watts  8f  Sergeant's  R., 
160.     (1843.) 

The  consideration  clause  in  a  deed  is  as  a  general  rule  open  to  ex- 
planation by  parol  proof. — Greenvault  v.  Davis,  4  Hill,  643.     (1843.) 

The  intent  of  a  grantor,  when  legal,  is  a  governing  principle  in  the 
construction  of  his  deed  ;  and  if  it  be  clearly  expressed  by  the  terms  of 
the  deed  itself,  no  extraneous  facts  or  circumstances  will  be  admitted  to 
alter  or  change  it. — Means  v.  The  Presbyterian  Church,  3  Watts  8f  Ser- 
geant's R.,  303.     (1843.) 

An  actual  or  constructive  possession  in  another  must  be  clearly  prov- 
ed, in  order  to  defeat  a  deed  on  the  ground  that  the  grantor  was  not  in 
possession.  And  if  it  appear  that  both  the  grantor  and  the  adverse 
claimant  were  under  an  equitable  obligation  to  convey,  such  adverse 
possession  will  not  affect  the  deed. — Cameron  v.  Irwin,  5  Hill,  272.— 
(1844.) 

A  mistake  in  a  deed  cannot  be  rectified  at  law  by  parol  evidence. — 
Cameron  v.  Irwin,  5  Hill,  272.     (1844.) 

DEED— SHERIFFS. 

A  sheriff's  deed  takes  effect  from  the  day  of  sale,  so  as  to  pass  what- 
ever interest  the  judgment  debtor  had  in  the  lands  sold  at  the  time  of  the 
levy. — Boyd's  Lessee  v.  Longworth,  11  Ohio  Rep.,  p.  235.     (1843.) 

DEEDS  AND  PATENTS. 

Where  a  patent  from  the  State  for  lands  adjoining  a  navigable  river 
above  tide  water  refers  for  the  location  of  the  lot  to  a  map  on  file  in  the 
Surveyor  General's  office,  upon  which  map  the  lot  is  laid  down  as  bound- 
ed on  the  river,  generally  the  patentee  is  entitled  to  hold  to  the  middle 
of  the  stream,  subject  to  the  right  of  the  public  to  navigate  the  river  in 
such  parts  of  it  as  are  navigable,  and  subject  to  such  right  of  the  public 
the  patentee  is  entitled  to  the  use  of  the  water  and  water  privileges 
naturally  connected  with  the  lot  thus  granted.  Lots  bounding  upon  a 
river  above  tide  water  and  immediately  below  a  State  dam  erected  for 
the  use  of  a  canal  belonging  to  the  State,  were  sold  by  the  commission- 
ers of  the  land  office  as  water  lots,  bounding  upon  the  river  generally. 
Held,  that  the  purchaser  of  such  water  lots  was  entitled  to  the  water 
privileges  connected  with  such  lots  at  the  time  of  the  sale  by  the  natural 
flow  of  the  surplus  water  over  the  State  dam,  so  far  as  such  water  could 
be  used  to  the  middle  of  the  stream  without  interfering  with  the  pub- 
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lie  right  of  navigation,  and  that  tne  State  officers  could  not  afterwards 
lease  such  surplus  waters  and  authorise  the  lessee  to  prevent  them  from 
flowing  over  the  dam  to  the  injury  of  the  water  privileges  connected 
with  the  water  lots  thus  sold. —  Varick  v.  Smith,  9  Paige,  Ch.  R.,  p.  547. 
(1S43.) 

DEMAND. 

No  special  demand  need  he  alleged  where  a  party  enters  into  a 
written  obligation  to  pay  his  own  debt,  "  on  request"  or  "  on  de- 
mand."    Nelson  v.  Bostwick,  5  Hill's  R.,  p.  37.     (1844.) 

DISCOVERY 

The  Court  of  Chancery  compels  a  discovery  in  aid  of  a  prosecution  at 
law  upon  the  same  principle  and  to  the  same  extent  that  it  compels  a 
discovery  in  aid  of  the  defence  of  a  suit. — Lane  v.  Stebbins,  9  Page,  Ch. 
R.,p.622.     (1S43.) 

DIVORCE. 

If  a  husband  comes  for  divorce,  he  must  supply  money  for  temporary 
support  and  to  help  the  wife  make  a  defence.  His  poverty  will  not  pro- 
tect him.  He  must  conform  to  this  general  rule  or  abandon  his  suit. 
Purcell  v.  Purcell,  3  Edwards'  Chancery  Rep.,  p.  194.     (1843.) 

DOMICIL. 

Where  a  party  has  repeatedly  and  publicly  declared  himself  to  be  a 
resident  of  a  particular  parish,  he  will  not  be  allowed,  though  actually 
residing  elsewhere,  to  gainsay  his  own  declarations,  which  may  have 
misled  others. —  Commercial  Bank  of  Natchez  v.  King,  3 Robinson's  La. 
R.,p.  243.  (1843.) 
( 

The  master  and  owner  of  a  steamer,  plying  between  the  port  of 
New  Orleans,  and  the  different  towns  on  the  Mississippi,  or  its  tribu- 
tary streams,  must  be  sued  in  the  parish  proved  by  witnesses  to  be 
that  of  his  domicil ;  and  this,  though  he  may  have  declared  in  the 
enrolment  of  his  boat,  taken  out  before  the  inception  of  the  suit,  that 
his  usual  place  of  residence  is  in  the  place  where  the  action  was 
brought. — Ricardx.  Kimball, 5  Robinson's  La.  R„  p.  142,  (IS 45.) 

An  individual  is  to  be  taxed  in  the  place  of  his  domicil  or  home, 
and  not  where  he  is  personally  residing  for  a  mere  temporary  pur- 
pose, having  a  home  in  some  other  place. — Moore  v.  Wilkins,  10  New 
Hampshire  R.,  p.  452,  (1843.) 
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DOWER. 


Is  a  widow  entitled  to  dower  in  rents  of  lands  leased  by  her  husband, 
if  she  has  executed  a  release  to  the  lessee  of  her  dower  right  1 

She  is,  for  such  release  has  only  the  effect  of  a  confirmation  of  the 
tenant's  estate,  and  is  not  an  abandonment  of  her  dower  as  between  her- 
self and  her  husband's  heirs. —  Williams  v.  Cox,  3  Edward's  Chancery  R,, 
p.  17S.     (1843.) 

If  one  has  a  dower  estate  and  at  the  same  time  is  tenant  in  common 
of  the  remainder  with  others,  equity  will  set  off  to  him  his  share  by 
metes  and  bounds  even  while  the  life  estate  exists. — Morgan  v.  Staley, 
11  OkioR.,p.3S9.     (1843.) 

A  deed  thus  acknowledged  is  not  good  to  bar  dower. — "  State  of 
Ohio,  Hamilton  County  :  Before  me,  James  Sisson,  a  Justice  of  the 
Peace,  within  and  for  said  County,  personally  appeared,  Abijah  Med- 
dock  and  Rachael,  his  wife,  who  being  examined  according  to  law,  ac- 
knowledged the  above  deed  of  conveyance  to  be  their  voluntary  act  and 
deed,  for  the  uses  and  purposes  therein  mentioned.  In  testimony 
whereof,"  &c. :  The  certificate  ought  to  show  what  was  done  that  the 
Court  might  see  whether  the  statute  was  complied  with. — Meddock  v. 
Williams,  12  Ohio  R.,  p.  311.     (1844.) 

A  widow  is  not  dowable  of  a  trust  estate  of  her  husband. — Cooper  v. 
Whitney,  3  Hill,  95.     (1843.) 

Dower  is  a  legal  right,  over  which  the  husband  has  no  direct  control. 

In  general,  if  the  husband  make  a  testamentary  provision  for  his  wife, 
either  in  lands  or  money,  saying  nothing  about  dower,  she  will  not  be 
put  to  elect  between  the  two,  but  may  take  both ;  for  the  presumption 
is,  that  the  provision  was  intended  as  a  gratuity. 

Otherwise,  if  a  contrary  intention  be  manifested  by  express  words,  or 
if  the  frame  of  the  will  be  such  that  the  wife  cannot  receive  both  the 
testamentary  provision  and  her  dower  without  breaking  up  the  testator's 
plan  of  disposing  of  his  estate. 

Where  a  testator  devised  all  his  real  and  personal  estate  to  his  wife 
during  her  life,  or  so  long  as  she  should  remain  his  widow,  with  remainder  to 
7iis  children,  and  after  his  death  the  widow  entered  and  occupied  under 
the  will  for  several  years,  and  then  married  a  second  husband  ;  held,  that 
she  was  entitled  to  dower. — Bull  and  wife  v.  Church,  5  Hill,  R.,p.  206. 
(1844.) 

A  conveyance  by  the  husband,  shortly  before  his  death,  of  all  his  pro- 
perty, both  real  and  personal  to  his  children,  without  any  valuable  con- 
sideration, and  with  the  intent  to  defeat  his  wife  of  her  dower  and  her 
share  of  the  personal  estate,  securing  at  the  same  time  to  himself  the  pos- 
session, use  and  control  of  it  during  his  life,  is  fraudulent  against  the 
claims  of  the  wife,  and  will  be  set  aside. 

Though  the  wife  separate  from  the  husband  by  reason  of  family  dis- 
cord, yet  such  separation  is  no  forfeiture  of  her  right  of  dower  and  her 
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6hare  of  the  personal  estate,  though  she  may  have  no  justifiable  cause 
of  separation. —  Thayer  v.  Thayer,  et  al,  14  Vermont  R.,p.  107.     (1843.) 

This  case  came  to  this  court  by  appeal  from  the  decree  of  the  Court 
of  Chancery  for  this  county,  at  its  September  term,  1841,  assigning  to 
the  oratrix  dower  in  the  real  estate  of  her  late  husband,  and  ordering  the 
defendants  to  pay  her,  by  the  time  in  said  decree  limited,  a  certain  sum 
to  make  up,  with  what  she  had  received,  one-third  of  the  value  of  the 
personal  estate  left  by  her  said  husband,  afterpayment  of  his  debts  and 
funeral  expenses. 

On  the  hearing  in  this  court,  on  the  bill,  answers  and  testimony,  the 
court  found  that  Amherst  Thayer,  the  husband  of  the  oratrix,  during  his 
last  sickness,  and  in  expectation  of  soon  dying,  conveyed  all  the  said 
estate,  real*  and  personal,  to  the  defendant,  Wheelock  S.  Thayer,  his 
son,  in  trust  for  said  Wheelock  S.  and  the  other  defendants,  all  of  whom 
were  children  of  said  Amherst  Thayer,  by  a  former  marriage.  There 
was  no  consideration  for  the  conveyance,  but  that  of  love  and  affection, 
and  it  was  made  with  the  intent  to  defeat  the  oratrix  of  her  dower  in  the 
lands,  and  of  her  share  of  the  personal-estate,  of  her  said  husband.  The 
husband  at  the  same  time,  by  taking  a  lease  from  said  Wheelock  S.,  se- 
cured to  himself  the  possession  and  use  of  all  the  property,  so  conveyed, 
during  his  life,  upon  a  nominal  annual  rent  for  the  real  estate. 

It  appeared  from  the  testimony  that  there  had  been  difficulty  between 
the  husband  and  wife,  and  that  they  had,  shortly  before  his  death,  sepa- 
rated by  mutual  consent. 

A.  O.  Aldis  and  N.  S.  WMltemore,  for  oratrix.     Of  the  real  property. 

1.  The  widow  is  entitled  to  one-third  of  the  real  estate  of  which  the 
husband  dies  seized. —  Vt.  Stat.  367.  As  our  statute  has  altered  the 
common  law  rights  of  dower,  by  restricting  it  to  those  lands  of  which  the 
husband  dies  seized,  we  shall  not  be  able  to  find  any  precedents  in  the 
English  authorities,  or  even  in  the  decisions  of  other  States,  (except,  per- 
haps, Connecticut,)  that  would  help  to  decide  this  case.  It  must  be 
settled,  therefore,  upon  general  principles  of  reason,  policy  and  equity, 
and  by  the  application  of  analogous  doctrines  of  law. 

The  wife  is  said  to  have  both  a  civil  and  moral  right  to  dower. — Banks 
v.  Sutton,  2  Pr.  Wins.  702,  '703.  This  right  springs,  first,  from  the  na- 
ture of  the  marriage  relation,  and,  by  an  implied  agreement  of  the  hus- 
band upon  entering  into  it,  he  is  bound  to  support  her  during  life,  and 
his  death  would  seem  to  be  the  occasion,  of  all  others,  when  justice,  af- 
fection and  humanity  unite  to  demand  that  a  reasonable  provision  for  her 
support  should  not  be  withdrawn.  This  agreement,  on  the  part  of  the  . 
husband  is,  in  many  of  the  old  forms  of  marriage,  directly  expressed  in 
words,  as  '  with  all  my  worldly  goods  I  thee  endow.'  The  obligation  to 
provide  for  her,  after  his  death,  is  still  more  imperative  when  we  consider 
the  disabilities  which  the  wife  incurs  upon  her  marriage.  She  can  ac- 
quire no  property  of  her  own,  but  all  her  earnings  belong  to  her  hus- 
band.    All  her  personal  property  is  thereby  vested  in  him,  and  the  use 
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of  all  her  real  property.  At  his  death,  therefore,  his  estate  is  composed 
of  all  the  personal  property  she  had  at  marriage,  of  the  rents  and  profits 
of  all  her  real  estate,  and  of  all  the  earnings  of  her  life.  To  deprive 
her  of  a  reasonable  share  of  what  is  really  her  own  property,  the  fruits 
of  her  own  labor  and  economy,  to  take  away  her  support  at  the  pre- 
cise period  of  time  when,  on  account  of  her  bereavement,  she  is  least 
able  to  bear  up  against  adversity,  and  most  needs  aid  and  consolation  ; 
this  is  at  war  with  all  sense  of  justice  and  every  sentiment  of  affection. 
A  wise  policy,  too,  which  ever  goes  hand  in  hand  with  justice,  encour- 
ages this  provision  for  the  widow  as  tending  to  promote  harmony  and 
happiness  in  domestic  life.  The  wife  works  cheerfully  to  accumu- 
late an  estate  in  which  she  feels  that  her  reasonable  share  is  se- 
cured to  her.  She  finds  no  capricious  and  arbitrary  master  in  her  hus- 
band, no  rivals  in  her  children.  Her  reasonable  provision  being  fixed 
by  law  and  placed  beyond  the  control  of  her  husband,  all  motives  are 
withheld  from  unfilial  children  to  embroil  their  parents  in  domestic 
strife. 

The  policy  of  seeming  to  woman  her  just  rights  extends  its  influ- 
ence beyond  the  scenes  of  domestic  life,  and  promotes  the  general  wel- 
fare of  society.  The  laws  which  raise  the  condition  of  woman  become 
some  of  the  most  important  causes  in  advancing  the  progress  of  civili- 
zation. Hence  it  may  be  noticed  in  the  histories  of  most  nations,  that 
their  progress  in  civilization  is  uniformly  accompanied  »with  laws  for 
improving  the  condition  of  the  female  sex. 

The  considerations  here  suggested  have  ever  been  deemed  so  con- 
sonant with  natural  affection,  so  strongly  supported  by  the  claims  of 
justice,  and  so  obviously  required  by  a  wise  policy,  that  every  civilized 
nation  has  established  by  law,  the  right  of  dower,  and  sacredly  pro- 
tected it  from  -he  invasion  of  the  husband.  Even  the  rude  Gothic  and 
Teutonic  tribes,  in  the  dark  ages,  through  all  the  vicissitudes  of  their 
wars  and  their  changes  of  habitation,  ever  guarded  the  dowery  of  the 
wife.  The  civil,  far  more  indulgent  than  the  common  law,  made  the 
wife  the  partner  of  the  husband,  and  gave  her  the  sole  control  of  her 
property.  The  common  law,  at  first,  gave  for  dower  only  the  use  of 
one-third  of  the  lands  of  which  the  husband  was  seized  at  marriage, 
but,  by  MagnaCkarta,  the  right  of  dower  was  extended  to  one-third  of 
all  the  lands  of  which  the  husband  was  seized  during  coverture,  and 
various  provisions  were  inserted  for  more  effectually  securing  the 
widow  against  oppression. — 1  Reeve's  Hist.  England,  p:  241,  242.  From 
the  time  of  MagnaCkarta,  the  law  has  remained  unaltered  in  England, 
and  most  of  the  States  where  the  common  law  prevails,  and  so  watch- 
ful have  the  courts  been  to  protect  the  rights  of  the  widow,  that  it  has 
become  a  maxim  in  the  books  that  dower  is  a.  favorite  of  the  law. 

The  construction  of  the  statute  which  the  defendants  contend  for,  is 
not  demanded  by  the  object  which  the  legislature  had  in  view,  in  alter- 
ing the  common  law.  Their  intent  was  to  remove  an  embarrassing 
restraint  upon  the  alienation  of  lands.  They  did  not  seek  to  diminish 
or  embarrass  the  wife's  right  to  a  support  from  her.  husband'a  estate 
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upon  his  death.  On  the  contrary,  such  intent  is  uniformly  disclaimed 
in  the  text  book  on  this  subject,  and  it  is  asserted  that  the  old  law  was 
thought  to  give  but  little  practical  protection  to  the  wife's  rights — 
4  Kent's  Com.  41.  It  has  never  been  suggested  or  agitated  in  this 
State  that  dower  should  be  left  to  the  sole  control  and  discretion  of  the 
husband.  Our  statutes  fix  the  amount  of  dower,  forbid  the  husband 
from  altering  it  by  will,  and  prefer  it  to  the  claims  of  creditors ; — thus 
recognizing  every  principle  of  the  common  law  which  gives  it  protec- 
tion.— Rev.  Stat.  '262,  2S9. 

The  fair  operation  of  our  law,  as  it  stands,  can  work  no  wrong  to  the 
wife,  for  in  all  bona  fide  conveyances  of  lands,  the  money  received  on 
the  sales  becomes  a  part  of  the  personal  property,  of  which  the  wife 
may  have  her  assignment.  Give  to  our  statute  the  construction  the 
defendants  ask,  and  the  wife  is  reduced,  in  this  state,  to  a  more  abject 
condition  than  she  is  in  any  civilized  nation,  or  than  she  ever  was 
among  the  rude  tribes  of  the  Goths  and  Teutons  in  the  dark  ages.  She 
becomes  an  object  dependent  on  the  will  or  caprice  of  her  husband,  a 
rival  with  her  children  for  his  favor  and  support.  After  spending  her 
life  in  the  faithful  discharge  of  her  conjugal  duties  she  may  be  turned 
off  in  her  widowhood  and  old  age  to  utter  destitution.  The  alteration 
of  the  law  makes  it  more  incumbent  on  the  court  to  defend  the  wife 
from  wrong,  and  she  now  has  no  power  to  defend  herself. 

Such  voluntary  conveyances  as  are  set  up  by  the  defendants,  would 
be  void  as  against  creditors. — Rev.  Stat.  262,  §  1  to  5,  ib.  268.  277. 
Surely  the  claim  of  the  wife  for  a  support  from  that  estate  into  which 
all  her  earnings  and  all  her  property  have  gone,  cannot  be  deemed  less 
sacred  than  the  demands  of  ordinary  creditors.  The  spirit  of  our  laws 
and  the  provisions  of  our  statutes  prefer  her  claims  to  those  of  credi- 
tors. 

The  husband  cannot  defeat  his  wife's  right  of  dower  by  devise. — 
1  Rev.  Stat.  289.  The  conveyances  by  Thayer  are  in  the  nature  of  a 
testamentary  disposition  of  his  property.  They  were  madein 2>rosj)ect  of 
death;  they  conveyed  all  his  real  and  personal  jyroperty,  reserving  the 
use  to  himself  for  life,  and  dividing  it  upon  Ms  death  among  his  legal 
heirs,  precisely  as  the  law  would  have  divided  it  without  a  will,  (ex- 
cept that  they  defeat  the  wife's  dower,)  and  they  were  without  valua- 
ble consideration.  No  particular  form  of  words  is  necessary  for  a  de- 
vise. An  instrument  in  any  form,  if  the  obvious  purpose  be  that  it 
shall  not  take  place  till  after  the  death  of  the  person  making  it,  shall 
operate  a^s  a  will.  If  these  conveyances  are  held  valid,  the  principle 
that  the  husband  cannot  deprive  the  wife  of  dower,  by  will,  is  virtually 
annulled.  The  common  form  of  a  will  would  be  changed  to  the  form 
of  a  deed,  but  the  substance,  that  is,  the  testamentary  disposition,  would 
remain.  By  changing  the  form,  too,  the  restraints,  which  are  provided 
by  the  statute  against  imposition  and  fraud  upon  dying  men,  will  be 
annulled,  and  wills  that  cannot  be  cancelled  will  creep  into  use. 

There  are  several  established  principles  of  law  which,  by  analogy, 
applv  to  this  case ;  e.  g.  voluntary  conveyances,  made  by  the  wife  be- 
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fore  her  marriage,  to  deprive  her  husband  of  her  property,  and  by  the 
husband  to  deprive  the  wife  of  dower,  are  relieved  against  in  equity. — 
4  Cr.  Dig.,  342,  344,  sec.  34  to  42  ;  Carleton  v.  Dorset,  2  Vern.  17  ;  Pitt  v. 
Hunt,  1  Vern.  18;  Poulsonv.  Wellington,  2  Pr.  Wins.  533;  Goddartl  v. 
Snow,  1  Russ.  485;  2  Kent's  Com  174,  in  note  cites  13  Maine  Rep.  134; 
1  Meigs'  Term.  R.  142.  If  made  after  marriage  by  the  husband,  for 
the  same  purpose,  they  are  more  unjust  and  fraudulent  than  if  made 
before  marriage.  In  the  latter  case  the  wife  may,  by  inquiry,  discover 
the  wrong  and  protect  herself  by  refusing  to  marry ;  but  after  marriage 
she  has  no  remedy ;  she  cannot  dissolve  the  marriage,  she  cannot  as- 
sume the  control  of  her  property,  and,  without  the  aid  of  chancery  she 
is  utterly  helpless.  The  principles,  upon  which  these  decisions  are 
made,  are  exactly  the  same  as  those  for  which  the  oratrix  contends  in 
this  case. 

An  assignment  of  the  wife's  choses  in  action,  by  the  husband,  for  a 
valuable  consideration,  bars  her  right  of  survivorship,  but  without  such 
consideration  it  does  not  bar  her. — 1  Vern.  7,  2  Kent's  Com.  137. 

A  collusive  judgment  against  the  husband  does  not  prejudice 
the  wife's  right  of  dower,  though  a  recovery  by  actual  title  destroys  it. 
4  Kent's  Com.  48.  This  was  the  doctrine  of  common  law,  and  is  affirm- 
ed by  Stat.  Westm.  2  chap.  4.  The  Revised  Statutes  of  New  York 
declare  the  same  thing,  and  these  are  doctrines  of  law  merely. 

It  was  not  necessary  at  common  law,  for  the  husband  to  be  seized  in 
deed  of  the  lands  to  establish  dower.  Seizin  in  law  was  sufficient. 
—1  Cr.  Dig.  122,  sec.  11.  ib.  187,  sec.  8.  •    ■ 

The  wife  is  deemed  a  purchaser  for  a  valuable  consideration,  and  the 
husband  by  a  voluntary  conveyance  before  marriage,  cannot  defeat  a 
wife  of  her  rights. — 1  Chan.  Cos.  99  ;  Rob.  on  Con.  502,  Cites  Rodger  v. 
Laugham  ;  Kirk  v.  Clark  ;  East  India  Co.  v.  Clavel. 

Courts  of  equity  extend  special  favor  to  the  rights  of  married 
women,  and  often  establish  their  claims,  and  grant  the  relief  when 
remediless  at  law.  Thus  a  deed  from  baron  to  feme  during  coverture, 
though  void  at  law,  is  valid  in  equity.  Again,  chancery  will  compel 
the  husband  to  provide  for  the  wife,  before  it  will  help  him  reduce  her 
choses  in  action  to  possession. — 7  J.  C.  R.  57. 

The  actual  seizin  in  substance  was  in  Amherst  Thayer,  at  his  death. 
He  held  possession  at  death,  and  his  possession  was  not  by  virtue  of 
the  lease  from  Wheelock  S.  But  in  his  own  right.  The  deed  and 
lease  must  be  construed  as  one  instrument,  and  mean  to  have  and  to 
hold,  upon  the  death  of  A.  Thayer,  not  before.  This  would  be  void  at 
common  law,  as  a  freehold  to  commence  in  future. 

i 

OF  THE  PERSONAL  PROPERTY. 

The  conveyances  of  the  pei'sonal  property  were  fraudulent  and  void, 
for  the  same  general  reasons  which  have  been  assigned  as  avoiding  the 
deeds  of  the  land. 

Thev  were  also  void,  as  being  at  the  most  mere  gifts,  which,  without 
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delivery  to  the  donee,  are  void.  The  possession  of  the  personal  pro- 
perty was  all  in  the  husband  of  the  oratrix,  till  his  death.  There  was 
no  delivery  to  the  defendants  or  any  of  them.  Equity  will  not  give 
effect  to  an  inchoate  and  imperfect  gift.  Amherst  Thayer  did  not  part 
nor  intend  to  part  with  his  dominion  over  the  property. — 4  Kents  Com. 
43S-9  ;  7  Johns.  26. 

But  the  conveyances  do  not  amount  to  even  a  mere  gift,  for  Amherst 
Thayer  was  to  have  the  use  and  avails  of  the  property  for  life,  and  upon 
his  death,  the  defendants  were  to  have  what  was  left.  This  is  a  mere 
promise  to  give  at  death,  a  promise  to  make  a  voluntary  gift ;  and  courts 
of  equity  will  not  carry  into  effect  voluntary  agreements  or  promises, 
that  are  executory.  It  will  be  difficult  for  the  defendants  to  suggest 
any  very  meritorious  considerations  to  help  their  claims. — IS  Johns. 
145 ;  Minturn  v.  Seymour,  4  J.  C.  R.  497,  4  K.  C.  52,  1  Or.  Dig.  137  ; 
Sidney  v.  Sidney,  3  Pr.  Wms.  269. 

Dower  may  be  assigned  by  a  decree  of  chancery.  In  practice,  it  is 
quite  as  convenient  and  cheap,  as  the  mode  of  orocess  at  law. — 4  K.  G. 
71 ;  4  J".  C.  R.  607. 

H.  R.  Bcardsley,  for  defendants. 

The  family  settlement  made  by  Amherst  Thayer,  being  based  upon 
the  consideration  of  natural  love  and  affection,  is  a  valid  transaction,  as 
between  the  parties,  and  will  only  be  set  aside  in  favor  of  hona  fide 
creditors. — Roberts,  on  Frauds,  22-24. 

As  it  regards  the  personal  property,  the  transaction  was  equally  valid 
and  binding  upon  the  parties.  The  fact  that  the  property  was  to  remain 
in  the  possession  of  Amherst  Thayer,  until  his  decease,  would  only  be 
inojierative  as  against  creditors. — Roberts,  on  Frauds,  64]  to  649  ;  lb.  50 
to  54  ;  16  Johns.  R.  1  89  ;  7  Johns.  R.  161  ;  1  Root's  R.  104  ;  17  Mass. 
R.  222  ;   1  Vern.  R.  100. 

The  wife  at  the  time  of  the  settlement,  had  no  rights  to  be  affected 
by  it.  She  was  not  a  creditor,  and  is  never  regarded  as  a  creditor  to 
her  husband.  Whatever  be  the  amount  of  property  which  he  may  ac- 
quire by  the  marriage.— Mad.  Ch.  387-8  ;  5  Cond.  R.  419. 

The  oratrix  claims  to  set  aside  this  settlement,  upon  the  ground  that 
it  was  made  in  fraud  of  her  rights.  The  determination  of  this  question 
must  depend  mainly,  if  not  wholly,  upon  the  legal  rights  of  the  oratrix 
touching  her  husband's  property  during  coverture.  The  English  rule 
upon  this  subject  has  been  abrogated  by  our  statute. — Rev.  Stat.,  p. 
347,  sec.  70,71. 

In  order  to  determine  the  right  of  the  widow,  under  our  statute,  it 
may  be  important  to  consider  the  object  of  the  statute.  It  is  manifest 
that  the  object  and  intention  of  the  act  was  to  free  property  from  the 
incumbrance,  which,  by  the  English  law,  attached  upon  the  marriage. 
It  was  an  obstacle  in  the  way  of  alienation,  extremely  burthensomeand 
prejudicial.  The  act  makes  the  death  of  the  husband  alone,  to  give 
birth  and  life  to  the  right  of  the  wife.  The  widow  has  then,  under 
this  act,  no  right  by  virtue  of  the  marriage,  nor  at  any  time  during 
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coverture,  to  any  part  of  her  husband's  estate,  hut  it  is  left  free,  to  be 
disposed  of  by  sale  or  otherwise,  at  his  will  and  pleasure. 

This  subject  was  fully  examined  at  law  in  Connecticut,  in  the  case  of 
Stewart  v.  Stewart,  5  Comx.R.  317,  upon  a  state  of  facts  identical 
with  the  present,  and  in  that  case  the  court  fully  sustained  the  doctrine 
for  which  we  now  contend.  This  is  the  only  reported  case  which  we 
have  been  able  to  find,  bearing  directly  upon  the  point  in  controversy, 
but  it  is  none  the  less  to  be  regarded  because  it  stands  alone.  The 
decision  is  founded  in  sound  sense  and  reason,  and  is  unquestionably 
the  law  on  this  subject. 

In  England,  and  wherever  the  English  rule  prevails,  the  right  of 
the  wife  originates  with  the  marriage,  whereas  in  this  State  and  Con- 
necticut, the  right  has  no  existence  till  the  decease  of  the  husband,  and 
then  attaches  only  upon  the- estate  of  which  he  died  seized. 

If  the  view  thus  far  taken  be  correct,  the  pretended  fraud  commit- 
ted by  Amherst  Thayer,  upon  the  rights  of  his  wife,  falls  to  the  ground. 
It  is  an  absurdity,  a  solecism  in  terms,  to  talk  of  fraud  upon  rights  which 
have  no  existence.  The  oratrix,  at  the  time  of  the  settlement  made  by 
Amherst  Thayer,  had  no  rights  to  be  defrauded. 

We  have  thus  far  considered  the  case  in  its  legal  aspect,  and  have 
treated  of  the  rights  of  the  oratrix  as  they  exist  at  law. 

The  next  inquiry  is,  as  to  the  rights  of  the  oratrix  in  equity.  If  she 
has  any  right  at  all,  it  is  a  mere  equitable  one,  which  a  court  of  equity 
will  recognize,  or  not,  according  to  the  circumstances  of  the  case.  It 
is  not  easy  to  discover  what  equity  is  to  be  derived  from  the  single  fact 
that  she  was  Thayer's  wife.  The  contract  of  marriage  is  equally  and 
mutually  beneficial.  What  the  wife  loses,  or  surrenders,  by  the  mar- 
riage, is  made  up  to  her  by  an  equivalent,  which,  by  law,  the  husband 
i^  obliged  to  render.  Hence  no  equity  can  arise  from  this  considera- 
tion, which  a  court  of  equity  will  recognize  as  paramount  to  all  other 
considerations.  To  sustain  this  claim  would  be  against  sound  policy. 
It  would  be  offering  an  encouragement  to  the  violation  of  conjugal 
duty  which  equity  will  not  permit.  But  this  view  of  the  subject  does 
not  rest  alone  on  general  reasoning.  It  has  been  adopted  arid  sustained 
by  courts  of  equity  in  numerous  adjudged  cases  in  matters  of  equitable 
consideration  bearing  a  strong  analogy  to  the  present.  For  instance, 
when  the  wife,  without  cause,  deserts  her  husband,  equity  will  not  aid 
her  in  enforcing  a  marriage  settlement,  or  in  recovering  property  settled 
to  her  separate  use. — Jeremy's  Equity  Juris,  204,  Lee  v.  Lee,  1  Dick  R. 
321  ;  2  lb.  806;  1  Mad.  Ch.  391,  392,  4  Ves.  798;  Mildmay  v.  Mildmay. 
1  Vern.52. 

See,  too,  in  regard  to  alimony,  it  has  uniformly  been  holden  that 
licentious  conduct  and  misbehaviour  of  the  wife  will  destroy  her  claim 
for  alimony.— Eg  Dig.  89,  Bedell  v.  Bedell.  1  Johns.  Ch.R,  604;  Wat- 
kins  v.  Watkins,  2  Atk.  96. 

These  cases  proceed  on  the  ground  that  the  relation  of  husband  and 
wife  having  once  subsisted,  alone,  does  not  confer  upon  the  wife  a  suffi- 
cient equity  to  enforce  a  claim  for  property  against  the  husband. 
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Again,  this  subject  matter  is  regulated  by  positive  statute,  and  is 
equally  binding  upon  a  court  of  equity  and  law.  If  the  oratrix  had  no 
right  at  law,  she  has  none  in  equity.  If  she  could  not,  against  the  act 
of  which  she  complains,  be  defended  at  law,  she  cannot  in  equity.  Her 
rights  must  have  a  legal  existence,  to  enable  her  to  enforce  them  in  a 
court  of  equity.  They  must  exist  in  fact,  not  in  imagination.  If  she 
has  no  rights  to  dower  by  law,  except  in  such  property  as  remains 
undisposed  of  by  her  husband  in  his  life  time,  or  in  other  words,  if  she 
has  no  vested  right  in  her  husband's  property  during  coverture,  she 
has  no  right  in  equity,  or  any  where  else,  alter  his  death,  to  question  his 
alienation  of  it  during  life. 

Personal  property,  under  our  statute,  stands  substantially  upon  the 
same  footing  as  real  estate,  and  yet,  was  it  ever  questioned,  that  the 
husband  might  not  give  every  vestige  of  it  to  his  children  during  life, 
and  the  wife  have  no  right  to  complain  of  it  ] 

In  New  York,  personal  property,  by  their  statute,  (Vol.  I.  p.  538, 
sec.  15.)  is  placed  upon  the  same  ground,  as  it  regards  the  right  of  the 
widow,  that  it  is  under  our  statute,  and  yet  it  was  there  adjudged  in 
chancery,  in  the  case  of  Holmes  v.  Holmes,  3  Paige's  Ch.  R.  363,  that  the 
husband  might  make  such  a  disposition  of  his  personal  property  as  he 
chose,  even  for  the  purpose  of  depriving  his  wife  of  any  share  in  it, 
after  his  decease,  and  that  he  could  not  thereby  commit  a  fraud  upon 
the  rights  of  his  wife.  And  the  reason  given  is,  that  she  had  no  rights 
to  be  defrauded  of.  We  are  unable  to  discover  why  that  case,  if  law, 
is  not  conclusive  of  the  present.     See  also  8  Ves.  62,  1  Pick.  157. 

But  again,  there  is  a  class  of  cases  which  would  seem  to  show  a  very 
marked  distinction,  recognized  in  the  books,  between  the  marital 
rights  of  the  husband  and  those  of  the  wife,  and  which  may  be  impor- 
tant in  the  consideration  of  this  case.  2  Horenden  on  Frauds,  82.  The 
doctrine  deducible  from  these  cases  is,  that  the  law  conveys  marital 
rights  to  the  husband.  For  instance,  the  husband,  by  marriage,  acquires 
an  absolute  property  in  the  personal  chattels  of  his  wife,  the  right  to 
control  and  reduce  to  possession  her  choses  in  action,  and  the  right  to 
the  use  of  her  real  estate  during  coverture.  Here  are  certainly  very 
paramount  and  important  rights,  and,  in  view  of  these  rights,  courts 
have  holden  that  pending  a  treaty  of  marriage,  if  the  intended  wife 
makes  a  voluntary  conveyance  or  settlement  of  her  property  upon  any 
person  in  fraud  of  these  rights,  the  conveyance  or  settlement  will  be  set 
aside. —  Carlton  v.  the  Earl  of  Dorset,  2  Vern.  17  ;  Goddard  v.  Snow,  1 
Russell's  R.  485.  These  cases  are  all  reasonable,  and  perfectly  consist- 
ent with  our  previous  view  taken  of  this  case. 

But  while  this  doctrine  is  sound  in  regard  to  the  rights  of  the  hus- 
band, it  by  no  means  follows,  that  the  wife  s'tands  upon  the  same  foot- 
ing ;  but  on  the  contrary,  the  wife  has  no  such  rights,  and,  of  course, 
none  to  be  affected  by  any  antenuptial  act  of  the  husband.  Hence,  it 
is,  that  while  the  books  are  full  of  cases  in  which  antenuptial  convey- 
ances, made  by  the  intended  wife  in  contemplation  of  marriage,  have 
been  set  aside  in  favor  of  her  husband  as  a  fraud  upon  his  marital 


DURESS  73 

rights,  not  a  single  English  case  can  be  found  where  a  voluntary  con- 
veyance, made  by  the  intended  husband  before  marriage  has  been  set 
aside  as  fraudulent,  upo'n  the  wife's  right  of  dower,  and  the  reason  is 
obvious, — this  right  of  the  wife  is  too  remote,  and  depends  upon  too 
many  contingencies  to  be  affected  by  any  antenuptial  act  of  the  hus- 
band, whereas,  the  rights  of  the  husband  are  immediate  and  dependant 
upon  no  contingency.  If  this  distinction  be  true,  in  reference  to  the 
English  law  on  the  subject  of  dower,  most  emphatically  ought  it  to 
obtain  in  this  State,  and  under  our  statute,  in  relation  to  dower.  Indeed, 
this  distinction  necessarily  grows  out  of  the  law  regulating  the  relation 
of  husband  and  wife. 

The  legal  existence  of  the  wife  is  merged  in  that  of  the  husband 
Most  of  her  rights  are  either  transferred  by  law  to  the  husband,  or  ex- 
tinguished by  marriage.  While  the  husband,  by  the  marriage,  acquires 
rights,  she  loses  the^same  rights.  This  consideration  furnishes  a  very 
strong  argument  against  the  claim  of  the  oratrix.  Had  it  even  been 
supposed  the  intended  wife,  by  entering  into  a  contract  to  marry,  there- 
by acquired  any  such  right  to  dower  as  could  be  recognized  either  at 
law  or  in  equity,  cases  would  have  occurred  in  which  conveyances, 
made  by  the  future  husband,  in  comtemplation  of  marriage,  and  for  the 
purpose  of  defeating  dower,  would  have  been  made  the  subject  of 
judicial  investigation. 

• 

DURESS. 

Where  one  induces  another  to  enter  into  a  contract  and  part  with  his 
property,  either  by  duress  of  imprisonment,  or  duress  per  minas,  the 
transaction  is  void  and  no  title  passes. 

A  party  who  assumes  the  control  of  property  obtained  by  him  in  this 
way,  is  liable  to  the  owner  in  trover,  without  any  previous  demand. 

Semble,  that  there  may  be  duress  of  imprisonment,  even  where  the 
imprisonment  is  under  legal  process. 

To  constitute  duress  per  minas,  it  is  not  essential  that  the  party  be 
threatened  with  loss  of  life  and  limb,  or  with  mayhem  ;  but  it  is  enough 
if  he  act  from  fears  excited  by  threats  of  illegal  imprisonment. 

So,  if  he  acts  from  fears  excited  by  threats  of  battery,  or  the  destruc- 
tion of  his  property .  One  who  has  obtained  goods  by  fraud  or  duress, 
and  is  sued  as  a  wrong-doer,  cannot  make  title  by  showing  that  he  paid 
a  part  of  their  value  ;  but  the  most  he  can  ask,  is  to  have  the  payment 
considered  in  the  assessment  of  damages. — Foshay  v.  Ferguson,  5  Hill, 
E.  p.  154,  (1844.) 

EJECTMENT. 

An  equitable  title  is  no  defence  in  ejectment. — Moore  v.  Burnet's 
Lessee,  il  Ohio  R.,  p.  334.  (1343.)  See  also  Lind/ey's  Lessee  v.  Coats,  1 
Ohio  R.,  p.  243 ;  Spencer's  Lessee  v.  Marckle,  2   Ohio  R.,  p.  263  ;  Lessee 
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of  Holt's  heirs  v.  Hemphill's  heirs,  3  Ohio  R.,  p.  232 ;  Stark's  Lesse  V. 
Smith,  5  Ohio  R.,  p.  455;    Stuart's  Lessee  v.  Parish,  6  Ohio  R.,  p.  476. 

A  plaintiff  in  ejectment  can  only  recover  upon  .the  strength  of  his 
own  title. — Adair  v.  Lott,  3  Hill,  182.     (1843.) 

When  an  ejectment  is  served  on  a  tenant  who  does  not  notify  his 
landlord  to  appear,  the  court  will  open  a  judgment  obtained  by  default 
and  permit  the  landlord  to  be  made  defendant  and  contest  the  title ;  but 
this  will  not  be  permitted  on  the  application  of  one  who  is  in  posses- 
sion, and  states  himself  to  be  the  agent  of  other  persons,  who  have  long 
since  sold,  and  admits  he  has  never  paid  rent ;  thougli  he  says  he  has 
made  repairs. —  Wharton  v.  Botham,  3  Watts  §•  Sargeant,  158.  (1S43.) 
A  person  who  has  purchased  real  estate  from  a  municipal  cropora- 
tion  under  a  sale  for  an  unpaid  assessment,  in  ejectment  by  the  former 
owner,  may  prove  that  the  corporation  has  complied  with  all  the  requi- 
sites of  its  charter,  both  in  respect  to  laying  out  the  street  and  making 
the  assessment. — Sharp  v.  Speir,  4  Hill,  76 ;  Sharp  v.  Johnson,  4  Hill, 
92.     (1843.) 

A  trustee  in  a  deed  of  trust,  with  power  to  sell  to  pay  debts,  may 
maintain  ejectment,  though  the  money  be  paid.  Such  payment  does 
not  re-invest  the  legal  title  without  a  reconveyance. — Moore  v.  Burnet's 
Lessee,  11  Ohio  JR.,  p  334.  (1S43.)  It  is  otherwise  however  in  the  case 
of  a  mortgagee. —  Perkins'  Lessee  v.  Dibble,  10  Ohio  R.,  p.  433. 

In  1798,  one  Swift  conveyed  lands  to  a  trustee,  without  warranty, 
reciting  in  his  deed  that  he  had  a  legal  title,  when  in  fact  he  had  but 
an  equity  :  Afterwards,  in  1S00,  Swift  acquired  the  legal  title  :  After- 
wards, in  1801,  the  trustee  re-conveyed  without  warranty  to  Swift; 
and  then,  in  1803,  Swift  conveyed  "whatever  he  acquired,"  by  the 
deed  from  the  trustee,  to  Kinsman,  without  warranty. — Held,  that  al- 
though the  trustee  had  not,  at  any  time,  the  legal  title,  yet  Kinsman 
has  a  good  title  by  estoppel ;  and  that  he  may  use  it,  not  only  defen- 
sively, but  to  sustain  ejectment  upon  it,  against  one  who  has  mere  pos- 
session.— Kinsman's  Lessee  v.  Loomis,  11  Ohio  R.,p.  475.     (1843.) 

ELECTION. 

Returns  made  by  inspectors  of  election  are  ministerial  acts  and  not 
judicial. 

Such  returns  are  valid  so  far  as  they  are  confined  to  the  facts  which 
the  inspectors  are  required  to  set  forth ;  and  if  they  go  beyond  these 
and  state  others,  such  statements  will  be  treated  as  a  mere  surplusage. — 
Exparte  Heath,  3  HM,  42.     (1843.) 

ELECTION  OF  ACTIONS. 

Where  goods  deposited  with  a  person  are  wrongfully  sold  by  him, 
he  will  be  liable  to  the  owner  in  trover,  or  the  latter  may  waive  the 
tort  and  bring  assumpsit  for  money  received  on  the  sale. 

The  owner  may,  moreover,  at  his  election,  recover  of  the  wrong- 
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doer  the  value  of  the  property  in  an  action  for  goods  sold  and  deliver' 
ed. — Berleij  v.  Taylor  and  others,  5  Hill,  R.,  p.  577.     (1844.) 

ELECTORS. 

A  person,  the  offspring  of  a  white  man,  and  a  half-breed  Indian,  is  a 
lawful  voter.  An  action  on  the  case  lies  against  township  trustees,  for 
refusing  a  lawful  vote,  without  proof  of  express  malice. — Jeffries  v.  An- 
kenij,  11  OhioR.,  p.  372.     (1843.) 

If  the  Court  of  Common  Pleas  instruct  the  jury  that  a  man  who  has 
jany  negro  blood  whatever,  is  not  a  lawful  voter,  it  is  error. —  Thacker  v. 
Hawk,  11  Ohio  R.,  p.  376.     (1843.) 

EMBLEMENTS  AND  CROPS. 

What  are  emblements  1  Corn,  peas,  beans,  hemp,  flax,  and  all  other 
annual  products  which  are  produced  by  the  labor  of  the  husbandman, 
are  in  general  considered  as  emblements.  Tenant  for  life,  or  his  repre- 
sentatives, shall  not  be  prejudiced  by  any  sudden  determination  of  his 
estate,  because  such  a  determination  is  contingent  and  uncertain,  Co. 
Litt.  41.  Therefore,  if  a  tenant  for  his  own  life  sows  the  lands,  and 
dies  before  harvest,  his  executors  shall  have  the  emblements,  or  profits  of 
the  crop  ;  for  the  estate  was  determined  by  the  act  of  God,  and  it  is  a 
maxim  in  the  law,  that  actus  Dei  neminifacit  injuriam.  The  representa- 
tives, therefore,  of  the  tenant  for  life,  shall  have  the  emblements  to  com- 
pensate for  the  labor  and  expense  of  tilling,  manuring,  and  sowing  the 
lands ;  and,  also,  for  the  encouragement  of,  husbandry,  which  being  a 
public  benefit,  tending  to  the  increase  and  plenty  of  provisions,  ought  to 
have  the  utmost  security  and  privilege  that  the  law  can  give  it.  But 
trees  and  fruits  on  trees,  though  rir^e.  and  grass  growing,  though  ready 
to  be  cut  into  hay,  and  though  improved  by  nature,  and  the  labor  and 
industry  of  the  occupier,  by  trapching,  or  sowing  hay  seed,  are  not 
emblements,  but  belong  to  the  remainder-man  or  heir. — Com.  Dig.  Biens, 
G.  1.  Toller,  b.2,ch.4. 

With  respect  to  who  is  entitled  to  emblements,  Lord  Ellenborough 
observed,  in  8  East,  343,  that  the  distinction  between  the  heir  and 
devisee  in  this  respect,  is  capricious  enough.  In  the  testator  himself, 
the  standing  corn,  though  part  of  the  reality,  subsists  for  some  pur- 
poses, as  a  chattel  interest,  which  goes  on  his  death  to  his  executors  as 
against  the  heir  ;  though,  as  against  the  executors,  it  goes  to  the  devisee 
of  the  land,  who  is  in  the  place  of  the  heir,  unless  otherwise  directed. 
This  is  founded  upon  a  presumed  intention  of  the  devisor  in  favor  of 
the  devisee.  But  this  again  may  be  rebutted  by  words  which  show  an 
intent  that  the  executor  shall  have  it.  A  devise  to  the  executor  of  all 
the  testator's  stock  on  the  farm,  entitles  him  to  the  crops,  in  opposition 
to  the  devisee  of  the  estate. — 6  East,  604,  note  d,  8  East,  339 ;  Com.  Dig. 
Biens,  G.  2.  Every  one  who  has  an  uncertain  estate  or  interest,  if  his 
estate  determines  by  the  act  of  God,  before  severance  of  the  corn,  shall 
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have  the  emblements,  or  they  go  to  his  executor  or  administrator.  As 
if  a  tenant  for  life  sow  the  land,  and  die  before  severance,  or  tenant 
pur  auter  vie  and  cesluy  que  vie,  dies,  or  tenant  for  years,  if  he  so  long 
live,  or  the  lessee  of  tenant  for  life,  or  if  a  lessee  stiictly  at  will  die, 
or  if  tenant  by  statute,  merchant,  &c,  sow,  and  be  satisfied  by  a 
casual  and  sudden  profit  before  severance. — Co.  Lilt.  55.  b.  Com. 
Dig.  Biens,  G.  2.  However,  a  lessee  of  tenant  for  life  is  bound 
to  take  notice  of  the  time  of  the  death,  and  if,  in  ignorance 
of  it,  he  afterwards  sow  corn,  he  is  not  entitled  to  it. — Bro.  Ab.  Notice,  pi. 
15;  Yin.  Ab.  Notice  A.  2  pi.  5.  If  the  particular  estate  determine  by 
the  act  of  another,  as  if  lessee  at  will  sow  the  land,  and  before  the  sever- 
ance the  lessor  determines  his  will,  the  lessee  shall  have  the  emble- 
ment.—  Co.  Lilt.  55.  But  if  a  person  have  a  certain  interest,  and  knows 
the  determination  of  it,  he  shall  not  have  the  emblements  at  the  end  of  his 
term,  unless  he  can  establish  a  right  to  an  away  going  crop,  as  some- 
times exists  by  custom  or  local  usage,  as  if  lessee  for  years  sow  his 
land,  and  before  the  corn  be  severed  his  term  ends,  the  lessor  or  he 
in  reversion,  shall  have  the  corn,  Co.  Litt.,  55;  and  if  an  outgoing 
tenant  sow  corn  even  under  a  bona  fide  supposition  that  he  is  entitled 
to  an  away  going  crop,  when  he  is  not  so,  and  after  the  expiration  of 
his  tenancy  cut  and  carry  away  the  corn,  the  landlord  may  support  tro- 
ver for  the  same. — 1  Price  Rep.,  53.  So  if  a  person  determines  his 
estate  by  his  own  act,  he  shall  not  have  emblements,  as  if  lessee  at 
will  sow  and  afterwards  determines  the  will  before  severance. —  Co. 
Litt.  55  b.,  5  Co.  116  ;  Cro.  Eliz.  461.  So  if  an  estate  determine  by  for- 
feiture for  condition  broken.  —  Co.  Litt.  55,  b.;  1  Roll.  726,  1,  33,36; 
Com.  Dig.,  Biens,  G.  2.  Thus  much  for  the  laws  of  England  in  regard 
to  emblements  and  crops.  Those  laws  probably  prevail  in  a  greater 
or  less  degree  throughout  the  United  States,  where  neither  custom  nor 
statute  has  intervened.  It  has  bee^i  decided  in  New  York  that  when 
an  estate  at  will  is  determined  by  the  lessor,  the  lessee  is  entitled  to 
emblements. — Per  Kent,  C.  J,  9  Jotyis.  112.  The  same  law  prevails 
in  Mass. — Per  Wilde,  J.,  17  Mass.,  287.  So  also  in  Maine. — 1  Shcpley, 
215,  224.  In  New  York  the  tenant  is  not  entitled  to  emblements,  when 
the  termination  of  the  lease  is  fixed  and  certain. —  Whitjnarshv.  Cutting, 
10  Johns,  360  ;  S.  .P.  Bain  v.  Clark,  10  Johns,  424.  In  Maryland,  grow- 
ing clover  and  hay  are  not  emblements. — Evans  v.  Inghhart,  6  Gill 
and  Johns,  1S8,  189.  The  same  law  prevails  in  New  Hampshire. — S. 
P.  3  N.  Hamp.  504. 

In  the  case  of  Lane  v.  King,  8  Wen.  584,  it  was  decided  that  where 
the  mortgagor  leases  the  mortgaged  premises,  his  lessee  is  not  entitled, 
as  against  the  mortgagee,  to  the  crops  growing  at  the  time  of  the  fore- 
closure and  sale  of  the  premises.  And  if  the  mortgagee  becomes  the 
purchaser  at  such  sale,  he  may  maintain  trespass  against  the  lessee  for 
taking  away  the  crops.  When  a  farm  is  let  for  a  year  upon  shares,  the 
lessor  and  lessee  are  tenants  in  common  of  the  crops. —  Caswell  v.  Dis- 
trict,, 15  Wend.  379.     See  Stcivart  v.  Doughty,  9  Johns.  108. 

In  Massachusetts,  corn  or  other  product  of  the  soil,  raised  yearly  by 
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labor  and  cultivation,  when  fit  to  be  harvested,  may  be  seized  on  execu- 
tion, and  be  cut,  gathered,  and  sold,  by  the  sheriff". — Penhallowy. 
Dwight,  7  Mass.  34.  In  the  case  of  King  v.  Fowler,  14  Pick.  238,  it 
was  decided  that  if  one  who  is  in  possession  under  a  judgment  in  a 
writ  of  entry,  convey  the  land  to  another,  who  sows  it  while  a  writ  of 
right  is  pending  against  him,  and  the  demandant  recovers  judgment, 
and  obtains  seizin  and  possession  before  the  crop  is  severed,  such 
demandant  is  entitled  to  the  crop,  as  he  would  have  been,  if  his  suit 
had  been  against  the  grantor  of  the  tenant.  In  North  Carolina,  if  a 
tenant  for  life  die,  before  the  ground  is  actually  sown,  the  emblements 
belong  to  the  remainder-man. — Gee\.  Young,  1  Hayw.  17.  In  Virginia, 
the  executors  of  a  tenant  for  life,  are  entitled  to  such  emblements  only 
as  were  seeded  in  his  lifetime. — Per  Roane  J.  Thompson  v.  Tho?npson,  6 
Munf.  518.  In  this  State  also,  a  devise  of  land  in  fee  simple,  with  all 
the  crops  thereon,.  Whether  gathered  or  growing  at  the  time  of  the 
devisor's  death,  possess  not  only  the  crops  made  during  the  year  the 
devisor  died,  but  those  of  the  preceding  year,  remaining  on  the  land, 
and  those  brought  there  from  other  lands  to  be  stored. — Carnagy  v. 
Woodcock,  2  Munf.  234.  By  the  Tennessee  Statute  of  1825,  a  landlord 
has  a  lien  on  the  crop  raised  on  the  demised  premises,  whether  raised 
by  his  lessee  or  by  a  sublessee.  And  this  lien  attaches  to  the  crop, 
although  the  sublessee  may  have  paid  the_  first  lessee  for  the  rent. — 
Rutledgev.  Walton,  4  'Yerg.  458.  In  Kentucky,  growing  crops  may  be 
levied  on,  and  sold  before  they  are  matured. — Craddock  v.  Riddlesbar- 
ger,2  Dana,  206;  Parhamv.  Thompson,  2  J.  J. ;  Marsh.  159.  Crops 
sown  or  planted  by  one  in  his  lifetime,  and  which  are  gathered  during 
the  summer  and  autumn  next  after  his  decease,  constitute  part  of  his 
personality. — Singleton  v.  Singleton,  5  Dana,  92.  In  Ohio,  crops  in  the 
ground  go  to  the  administrator,  if  the  intestate  die  after  the  first  of 
March,  and  they  are  gathered  before  the  first  of  December.  All  other 
crops  go  to  the  heir. — Green  v.  Outright,  Wright,  738.  In  Connecticut, 
a  mortgagee,  not  in  possession,  has  no  right  to  the  emblements  ;  and 
when  they  are  severed  by  the  mortgagor,  they  become  his  property 
absolutely,  and  without  any  liability  to  account  for  them. —  Toby  v. 
Reed,  9  Conn.  225.  In  Vermont,  if  the  husband  lease  lands  of  his  wife, 
a™  before  the  expiration  of  the  term  she  procure  a  divorce  a  vinculo 
matrimonii,  the  lessee  shall  hold  the  emblements. — Gould  v.  Webster,  1 
Tyler,  409.  In  Delaware,  wheie  leases  are  generally  from  the  2oth  of 
March,  the  tenant  is  not  entitled  to  the  oat  crop,  unless  upon  a  special 
custom,  which  must  be  pleaded  if  relied  on,  and  cannot  be  given  in 
evidence  on  the  general  issue. —  Templemanv.  Biddle,  1  Hairing.  522. 
In  Alabama,  the  woi-ds  ':  crop  time,"  when  used  in  a  written  agree- 
ment between  a  planter  and  his  overseer,  mean  that  portion  of  the  year 
only,  which  is  occupied  in  making  and  gathering  the  crop. —  Martin  v. 
Chapman,  6  Porter,  344.  By  the  common  law,  growing  crops  are  not 
the  subject  of  larceny. — 2  Bailey,  36.  By  the  custom  of  Pennsylvania, 
a  lessee  for  a  term  certain,  is  entitled  to  the  way-going  crop,  (i.  e.  the 
grain  sown  in  the  autumn,  to  be  reaped  the  next  harvest,)  though  such 
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right  be  not  recognized  in  the  contract;  and  he  may  enter  to  gather  it, 
or  may  maintain  trespass  for  it  egainst  the  lessor  or  his  vendee  after  the 
expiration  of  the  lease. — Stultz  v.  Dickey,  5  Binn.  285  ;  Diffedorffer  v. 
Jones,  cited,  5  Binn.  289,  2  Binn.  487  ;  Comfort  v.  Duncan,  1  Miles,  231  ; 
Biggs  v.  Brown,  2  S.  and  it.  14  ;  Demi.  v.  Bossier,  1  Pennsyl.  224.  The 
custom  is  the  same  in  New  Jersey. —  Van  Doren  v.  Everitt,  2  South. 
460;  and  also  in  Delaware. —  Templcman  v.  Biddle,  lHarring.  522. 

ENCUMBRANCE. 

An  encumbrance  upon  land,  not  known  to  the  vendee  when  he 
accepted  the  conveyance  of  it,  may  be  set  up  as  a  defence  to  the  pay- 
ment of  a  bond  given  for  the  purchase  money,  although  the  deed  con- 
tains a  covenant  of  general  warranty. — Roland  v.  Miller,  3  Watts  and 
Sergeant's  R,  390,  (1843.) 

ENDORSEMENT. 

If  two  persons,  not  partners,  endorse  a  note  payable  to  their  order, 
they  cannot  be  made  liable  unless  notice  of  non-payment  be  given  to 
each.  -WiUis.y.  Green,  5  Hill.  R. p.  232.  (1844.) 

ENLISTMENT. 

A  person  of  full  age  voluntarily  enlisting  in  the  army  of  the  United 
States  is  not  entitled  to  be  discharged  from  the  service  upon  the  ground 
of  his  being  an  alien. —  The  United  States  v.  Cottingham,  1  Robinson's 
Virginia  R.,  p.  615.     (1843.) 

There  is  no  statute  or  principle  of  public  policy  which  forbids  the 
enlistment  of  aliens  into  the  army  of  the  United  States  ;  and  such  en- 
listments are  therefore  valid.  If  a  recruiting  officer  makes  an  unau- 
thorized enlistment,  the  United  States  may  adopt  the  act,  and  thus  ren- 
der it  binding  on  both  parties  from  the  beginning. —  The  United  States  v. 
Wyngall,  5  Hill,  R. p.  16.     (1844.) 

This  doctrine  is  carried  farther  even  in  England.  She  has  long  had 
statutes  declaring  that  foreigners  enlisting  into  her  sea  and  land  ai»a- 
ments,  and  serving  there  for  a  certain  length  of  time,  shall  be  ipso  Jacto 
naturalized. 

(See  13  George  2,  chap.  3  ;  and  2  George  3,  chap.  25  ;  1  Surge's  Com. 
on  Colonial  and  Foreign  Law,  713.)  Burge  mentions  a  similar  regula- 
tion as  once  existing  in  France. — {Id.  702.)  None  of  our  own  nume- 
rous acts  concerning  the  army,  previous  to  that  of  1S02,  contains  an  inti- 
mation that  the  recruiting  service  should  be  restricted  to  the  enlistment 
of  citizens ;  nor  is  it  believed  that  previous  to  this  time,  a  doubt  of  the 
legal  right  to  enlist  foreigners  was  entertained  by  any  one  qualified  to 
pronounce  upon  the  subject. 

The  designation  in  the  act  of  1802,  was  adopted  by  reference  in  the 
act  of  April  12,  1S08,  Sec.  5. — (4  Bioreu,  163.)     The  statute  of  January 
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11,  1S12,  under  which  the  army  was  levied  with  a  view  to  the  war  soon 
after  declared  against  England,  gave  a  bounty  for  enlisting  any  effec- 
tive, able-bodied  man  of  a  certain  age,  without  regard  to  his  citizen- 
ship.— (See  Sec.  11  and  12,  4  Bioreu,  369.)  Several  other  statutes  for 
enlarging  the  army,  passed  during  the  war,  contain  a  like  designation. — 
(See  acts  of  Jan.  20th,  1S13,  Sec.  5 ;  of  Jan.  29th,  1813,  Sec.  7  ;  of  Dec. 
Uth,  1S14,  Sec.  1;  4  Bioreu,  488,  492,  719.)  At  the  close  of  the 
war  the  President  was  authorized  to  reduce  the  peace  establishment 
to  ten  thousand  men. — 4  Bioreu,  825,  act  of  March  3,  1815.)  The  army 
to  be  reduced  had  been  enlisted  pursuant  to  different  statutes,  several 
of  which  had  most  clearly  authorized  the  reception  of  foreigners.  Under 
such  statutes  no  doubt  the  greater  number  of  our  troops  serving  in 
1815  had  been  levied.  Among  those  there  must  have  been  some  aliens ; 
yet  the  statute  then  fixing  the  establishment,  contained  no  direction  that 
the  President  should  distinguish  between  them  and  others,  in  the  per- 
sons to  be  retained.  Nor  do  our  various  statutes  concerning  re-enlist- 
ments, contain  any  such  distinction. 

The  writers  on  international  law  hold  the  same  doctrine. — (See  Vat- 
tel,  B.  1.,  chap.  19,  Sec.  220  to  226.  Also,  Du  Ponceau's  Bynkcrshock, 
chap.  22,  p.  175.)  Vatlel  Book  3,  chap.  2,  Sec.  13,  14. — Du  Ponceau's 
Bynkershock,  chap.  22,  p.  174.) 

ENTRIES  OF  DECEASED  PERSONS. 

In  proving  abbreviated  entries  of  a  deceased  person,  a  person  skill- 
ed in  such  matters  may,  like  a  translator,  testify  to  the  jury  what  they 
stand  for. — Sheldon  v.  Bcnham,  4  Hill,  129.     (1S43.) 

EQUITY— ASSIGNMENT. 

The  general  jurisdiction  of  this  Court  is  appellate,  and  most  of  the 
writs  that  it  is  authorized  to  issue,  are  in  aid  of  its  appellate  powers; 
but  it  has  undeniable  authority  to  issue  other' writs,  as  a  portion  of  its 
original  constitutional  jurisdiction,  among  which  is  the  writ  of  manda- 
mus. 

It  has  been  the  constant  and  invariable  practice  of  this  Court,  to  is- 
sue writs  of  mandamus,  whenever  the  party  applying  showed  that  he 
was  legally  entitled  to  their  benefit,  and  to  direct  them  either  to  minis- 
terial or  judicial  officers. 

When  addressed  to  judicial  officers,  they  can  be  executed  only  in 
term  time  ;  but  when  addressed  to  ministerial  officers,  they  may  be  exe- 
cuted at  any  time. 

The  issuing  or  refusing  an  injunction,  is  not  a  judicial  act,  but  the 
exercise  of  a  ministerial  discretion. 

If,  therefore,  an  injunction  has  been  improperly  refused,  this  Court 
will,  under  our  statute,  award  a  peremptory  mandamus  to  the  Judo-e, 
commanding  him  to  grant  the  writ. 

Trustees  appointed  by  a  deed  of  assignment  for  the  benefit  of  credi- 
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tors,  executed  by  a  bank,  have  a  right  to  proceed  in  equity  against  di- 
rectors who  refuse  to  deliver  over  to  them  the  property  and  assets  of  the 
bank,  in  order  to  have  the  property  surrendered,  and  the  directors  en- 
joined from  intermeddling  with  it ;  and  the  bill,  in  such  case,  is  a  bill  to 
have  the  trust  established  and  protected. 

And.  the  deed  in  such  case  conveying  the  property  absolutely,  by 
words  of  present  grant,  and  expressly  providing  that  the  property  shall 
be  delivered  to  the  trustees,  immediately  on  the  execution  of  the  deed, 
a  stipulation  in  the  deed  that  each  trustee  shall  execute  a  certain  bond, 
is  nut  a  condition  at  all,  in  the  technical  meaning  of  the  term,  and,  if  a 
condition,  is  only  a  condition  subsequent,  and  not  a  condition  precedent, 
to  be  performed  before  the  estate  vests,  or  the  trustees  are  entitled  to  the 
property. 

And,  therefore,  when  the  bill  is  filed  to  obtain  the  property,  it  is  no 
ground  for  refusing  the  relief,  that  part  of  the  trustees  have  not  given 
b\»nd. 

There  is  no  necessity  for  the  trustees  to  sign  such  a  deed,  to  make  it 
valid,  in  the  first  instance  ;  but  any  act  done  by  them,  which  shows  their 
assent,  will  make  it  obligatory  on  them,  and  equity  will  enforce  the  trust. 
Resolutions,  passed  by  the  directory  who  ordered  the  deed  to  be 
made,  and  approved  it  before  its  execution,  restricting  the  delivery  of 
the  property,  cannot  alter  or  vary  its  legal  tenor  or  effect ;  and,  if  such 
resolutions  provide  that  the  property  should  not  be  delivered  until  a 
third  person  should  certify  to  the  directory  that  certain  of  the  trustees 
had  executed  bonds,  the  accidental  or  culpable  negligence  of  that  per- 
son could  not  prejudice  the  rights  of  the  trustees,  much  less  those  of  the 
stockholders  and  cestui s  que  trust. 

The  moment  the  deed  was  executed,  the  relation  of  trustee  and  ces- 
tui que  trust,  placed  the  estate  under  the  jurisdiction  of  a  court  of  equity  ; 
and,  if  there  could  possibly  arise  any  difficulty  upon  the  subject,  that 
jurisdiction  would  still  pursue  the  estale,  and  transfer  its  possession  to 
the  trustees  who  had  given  bond,  holding  it  for  others  to  come  in  and 
give  bond,  and,  if  they  failed,  in  a  reasonable  time,  to  do  so,  would  re- 
move them  from  office,  and  cause  others  to  be  put  in  their  places. 

The  light  of  a  court  of  equity  to  entertain  such  a  bill,  flows  fiom  the 
familiar  and  universally  attested  fact,  that  the  establishment,  enforce- 
ment, and  protection  of  trusts,  constitute  one  of  the  great  original 
branches  of  equity  jurisdiction. 

As  chancery  will  compel  the  performance  of  trusts,  so  it  will  assist 
the  trustees,  and  protect  them  in  the  due  performance  of  the  trust, 
whenever  they  seek  the  aid  and  direction  of  the  Court,  as  to  its  estab- 
lishment, management,  and  execution. 

It  is  a  fundamental  rule,  that  if,  originally,  the  jurisdiction  attached 
in  equity,  oh  account  of  any  supposed  defect  of  remedy  at  law,  the  juris- 
diction is  not  changed  or  abridged  by  courts  of  law  now  entertaining 
suits  in  cases  where  they  were  formerly  rejected. 

It  is  no  objection  to  the  jurisdiction  of  courts  of  equity,  that  a  party 
has  a  remedy  at  law,  unless  it  be  shown  that  the  legal  remedy  is  plain 
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direct  and  complete.  No  action  at  law  would,  in  the  present  case,  afford 
such  a  remedy. 

A  court  of  chancery  will  interfere,  by  injunction,  where  the  remedy 
at  law  13  doubtful  or  difficult,  or  to  prevent  a  multiplicity  of  suits. 

In  such  a  bill  by  the  trustees,  where  the  bill  prays,  ''•  to  the  end  that 
the  trust;  may  be  established,  and  the  complainants  protected  and  aided  in 
the  performance  and  discharge  thereof,"  that  the  defendants  "  be  per- 
petually restrained  from  further  intermeddling  with  any  of  the  proper- 
ty, effects,  or  assets  of  the  Bank  ;"  this  is  tantamount  to  a  prayer  that  the 
property  may  be  surrendered  and  delivered  to  them  ;  and  there  is  no 
necessity  for  a  prayer  for  general  relief,  or  a  particular  prayer  for  the  sur- 
render and  delivery  of  the  property.  To  restrain  the  directors  from 
intermeddling  with  it,  necessarily  transfers  it  to  the  trustees. 

It  is  true  that  the  general  principle  is,  that  the  Court  will  not,  by  a 
preliminary  injunction,  change  the  possession  of  property,  and  transfer 
it  to  the  complainant.     But  this  is  a  rule  to  which  there  are  exceptions. 

The  interference,  in  the  present  case,  as  in  cases  of  nuisance,  rests 
upon  the  principle  of  a  clear  and  certain  right  to  the  enjoyment  of  the 
subject  in  question,  and  an  injurious  interruption  of  that  right,  which, 
upon  just  and  equitable  grounds,  ought  to  be  prevented. 

If  the  possession  of  the  defendant  is  a  mere  interruption  of  the  prior 
possession  of  the  plaintiff,  the  interruption  will  be  remedied  by  injunc- 
tion, if  the  right  is  clear  and  certain,  without  driving  the  plaintiff  to 
establish  his  title  at  law. 

And  the  general  rule  only  holds,  in  cases  where  the  right  to  posses- 
sion cannot  be  settled  until  a  final  decree. 

By  filing  such  a  bill,  the  trustees  become  officers  of  the  court,  stand 
in  the  same  attitude  as  if  they  had  originally  been  appointed  by  the 
court,  and  are  to  be  regarded,  in  this  point  of  view,  merely  as  receivers. 

A  debtor,  in  failing  circumstances,  has  a  right  to  prefer  one  creditor, 
or  set  of  creditors,  to  another,  in  all  cases  not  affected  by  the  bankrupt 
or  insolvent  laws. 

He  may  make  the  assignment  for  the  benefit  of  a  single  creditor,  in 
exclusion  of  all  others;  or  he  may  distribute  his  property  in  unequal 
proportions  among  a  part,  or  the  whole  of  them.  No  matter  how,  or  on 
what  principles  the  distribution  is  made,  provided  he  assigns  the  whole 
of  his  property  for  the  payment  of  his  just  debts. 

And  a  corporation,  whether  public  or  private,  unless  it  is  restrained 
by  the  provisions  of  its  charter,  has  the  same  power  as  an  individual,  to 
assign  its  property  to  trustees  to  pay  its  debts;  and,  like  an  individual, 
it  may  make  such  an  assignment,  whether  it  is  solvent  or  insolvent. 
And  this  is  true,  whether  the  assignment  be  partial  or  general,  if  it 
transfer  the  whole  fund,  in  good  faith,  and  without  fraud. 

Neither  the  stockholders  or  local  directories  of  the  Real  Estate  Bank 
could  make  such  an  assignment.  The  Central  Board  is  the  only  organ  by 
which  that  Bank  can  speak  and  act.   ' 

And  the  Central  Board  could  order  the  Bank,  by  her  corporate  seal, 


82  EQUITY ASSIGNMENT. 

to  pass  the  legal  right  and  possession,  by  a  bonajide  assignment  to  trus 
tees,  for  the  benefit  of  her  creditors. 

It  is  a  universal  rule,  in  the  construction  of  all  deeds,  that  fraud  is 
never  to  be  presumed. 

That  ten  of  the  trustees  were  also  members  of  the  Central  Board, 
who  ordered  the  deed  to  be  made,  and  composed  a  majority  of  it,  is  no 
objection  to  the  deed. 

The  corporation  is  one  thing,  and  its  directors  and  stockholders  en- 
tirely distinct  and  different  things.  They  are  different  legal  persons, 
having  separate  and  distinct  wiKs  in  law. 

Nor  can  it  be  said  that  the  Central  Board,  being  themselves  trustees, 
could  not  delegate  their  trust.  They  were  not  trustees  in  the  technical 
meaning  of  the  term  ;  nor  amenable  to  a  court  of  chancery  for  their  acts. 
Nor  was  the  ordinance,  by  virtue  of  which  the  deed  was  made,  a  dele- 
gation of  power. 

There  is  no  necessity  that  the  trustees  should  execute  such  a  deed, 
or  enter  into  covenants  to  perform  the  trusts.  The  moment  it  is  made, 
the  right  of  property  passes,  and  vests  in  the  assignees,  and  the  relation 
of  trustee  and  cestui  que  trust,  as  between  them  and  the  creditors,  is  at 
once  established,  so  that  the  assignor  cannot  recall  the  deed. 

And  the  creditors  are  presumed  to  give  their  assent  to  such  deeds, 
unless  they  come  in,  and  specially  object. 

Though  part  of  the  trustees  should  be  incompetent  to  take,  a  court 
of  equity  would  not  permit  the  trust  to  fail.     It  never  wants  a  trustee. 

If  a  trust  is  created,  by  deed,  will,  or  operation  of  law,  and  no  one 
appointed  trustee,  equity  will  follow  the  estate,  and  cause  the  trust  to 
be  executed.     So,  if  the  trustee  dies,  or  is  incompetent,  equity  will  ap 
point. 

It  is  no  objection  to  such  a  deed,  that  it  provides  for  reducing,  after 
a  certain  time,  the  number  of  trustees. 

Nor  is  it  any  objections  that  part  of  the  trustees  are  largely  indebted  to 
the  Bank.  Their  appointment  as  trustees  does  not  release  or  extin- 
guish the  debt..  Their  co-trustees  may  sue  them  in  equity;  and  their 
failure  to  pay  would  be  a  breach  of  trust,  and  good  cause  for  removal. 

Nor  does  the  assignment  to  debtors  create  the  slightest  presumption 
of  fraud . 

Any  assignment,  which  unnecessarily  delays,  or  unjustly  hinders, 
creditors  in  the  collection  of  their  debts,  is,  of  course,  fraudulent,  and 
therefore  void. 

The  Real  Estate  Bank  is  a  public  corporation,  and  the  Court  is 
bound  judicially  to  know  the  condition  of  her  liabilities  and  assets  ;  for 
these  are  to  be  found  in  the  general  history  of  the  country,  and  in  the 
reports  of  the  Legislature,  and  her  own  sworn  officers. 

And  from  the  condition  of  the  Bank  and  of  the  country,  the  Court 
knows  that  the  provision  in  the  deed  allowing  the  debtors  of  the  Bank 
to  pay  their  debts  by  equal  annual  payments,  in  eight  years  from  the 
first  of  January,  1843,  does  not  unnecessarily  delay  its  creditors,  but  i* 
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a  reasonable  and  proper  indulgence;  and  a  less  time  would  have  se- 
riously injured,  as  well  the  creditors,  as  the  stockholders  and  the  State. 

No  profit  can  arise  to  the  trustees,  in  any  case  whatever. 

Each  trustee  is  responsible,  for  every  devastavit  he  commits,  not 
only  to  the  extent  of  his  bond,  but  to  the  full  amount  of  waste  commit- 
ted. 

It  is  no  objection  to  such  a  deed,  that  it  provides  that  the  trustees 
may  at  once  extinguish  all  its  debts,  by  turning  over  all  the  assets  to  the 
bondholders. 

It  was  not  necessary  for  the  Bank  to  be  insolvent,  or  in  failing  cir- 
cumstances, before  it  could  make  an  assignment ;  and  moreover,  the 
Court  judicially  knows  that  she  was  in  failing  circumstances. 

A  bond,  given  as  required  by  the  deed,  to  the  attorney  of  the  Bank 
and  his  successors  in  office,  is  as  legal  as  one  given  to  the  Executive 
and  his  successors  in  office.  In  both  cases,  the  law  makes  the  party 
to  whom  it  is  given,  hold  it  only  for  the  benefit  of  those  for  whom  it  was 
executed;  and  if  he  vacates  the  office,  it  passes,  with  all  its  attaching 
rights,  into  the  hands  of  his  successois,  for  like,  just  and  equitable  pur- 
poses. 

Whether  the  bonds  are  sufficient,  as  to  amount,  was  a  matter  of  dis- 
cretion with  the  Central  Board,  which  this  Court  cannot  inquire  into,  un- 
less it  was  so  flagrantly  unjust  and  inequitable,  as  to  raise  a  presump- 
tion of  fraud  ;  which  is  not  the  case  here. 

The  compensation  of  the  trustees  is,  in  the  present  case,  a  question 
only  of  policy  and  propriety,  not  affecting  the  validity  of  the  deed,  or 
raising  any  presumption  of  fraud. 

That  more  onerous  terms  are  imposed  on  debtors  who  have  been 
sued,  and  against  whom  judgments  have  been  obtained,  is  a  matter  of 
the  same  kind. 

That  the  schedule  attached  to  the  deed  is  imperfect  is  no  objection. 
It  may  be  completed  hereafter. 

The  deed  of  assignment  made  by  the  Real  Estate  Bank,  is,  there- 
fore, valid  on  its  face,  and  contains  no  provisions  that  can  defeat  its 
operation,  or  raise  an  imputation  of  fraud  against  it.* — Conway  et  al., 
Ex  Parte,  4  Arkansas  R.,p.302.     (1S43.) 

This  case  was  presented  to  the  Court  on  a  petition  for  a  mandamus, 
prayed  to  be  directed  to  the  Hon.  John  J.  Clendeuin,  Judge  of  the 
Fifth  Judicial  Circuit,  requiring  him  to  grant  the  injunction  prayed  for 


*The  Chief  Justice  held,  that  the  bill,  upon  its  face,  showed  no  such  case  as  author- 
ized a  court  of  equity  to  interfere,  by  injunction,  because  the  pretences  alleged  in  the 
bill,  and  the  charges  in  response  could  not  be  considered  in  looking  into  the  equity  of 
the  bill,  and  because  there  was  no  prayer  foP  general  relief;  and  further,  and  principally 
because  the  trustees  bad  a  plain  and  adequate  remedy  at  law.  He  further  held,  that  the 
execution  of  their  bonds  by  the  trustees  was  a  condition  precedent.  He  agreed,  thai 
if  the  bill  showed  a  proper  case,  this  Court  could  grant  the  mandamus;  and  declined 
expressing  any  opinion  as  to  the  validity  oftho  deed. 
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by  the  petitioners,  James  S.  Conway,  and  others,  trustees  of  the  Real 
Estate  Bank  of  the  State  of  Arkansas,  against  William  Field,  and 
others,  five  of  the  directory  of  that  Bank,  at  Little  Rock.  The  origi- 
nal bill  praying  the  injunction,  which  was  presented  to  the  Chancellor, 
in  April,  1S42,  and  from  which  the  case  will  be  fully  understood,  was 
as  follows : 

To  the   Hon.   John  J.  Clendenin,  Judge   of  the  Circuit    Court  of  (he 
State  of  Arkansas,  for  the  count y  of  'Pulaski,  sitting  as  Chancellor : 

Complaining,  show  unto  your  Honor,  your  orators,  James  S  Con- 
way, Sam  C.  Roane,  Carey  A.  Harris,  Daniel  T.  Witter,  George  Hill, 
Enoch  J.  Smith,  Henry  L.  Biscoe,  William  F.  Moore,  John  Preston, 
junr.,  John  Drennen,  Robert  S  Gibson,  Lorenzo  N.  Clark,  Sandford  C. 
Faulkner,  Anlhony  H.  Davis,  and  Silas  Craig,  all  citizens  of  the  State 
of  Arkansas,  that,  on  the  first  day  of  April,  A.  D.  1842,  the  Central 
Board  of  the  Real  Estate  Bank  of  the  State  of  Arkansas,  at  a  meeting 
of  said  Board,  held  at  the  banking-house,  in  the  city  of  Little  Rock, 
adopted  an  ordinance,  in  the  words  following,  to  wit :  ''  Whereas  this 
Bank  is,  at  present,  unable  to  pay  the  immediate  demands  upon  it,  to 
resume  the  payment  of  specie  on  its  notes,  to  meet  the  interest  on  the 
bonds  of  the  State  issued  to  it,  or  to  protect  its  debtors  from  harass- 
ment and  oppression,  by  the  holders  of  its  notes  ;  and  whereas,  it  is 
deemed  just  and  reasonable,  that  its  creditors  should  be  secured,  paid 
and  indemnified,  and  its  circulation  called  in,  and,  at  the  same  time,  its 
debtors  guarded  against  oppression  and  ruin,  and  enabled  to  discharge 
the  debts  due  by  them  to  the  institution  :  Therefore,  be  it  ordained  by 
the  Central  Board  of  the  Real  Estate  Bank  of  the  State  of  Arkansas, 
that  the  affairs  of  this  Bank  be  placed  in  liquidation,  by  an  assignment 
of  all  the  property  and  assets  of  this  Bank  to  trustees,  to  be  appointed 
by  this  Board,  upon  whom  shall  be  conferred  the  power  of  settling  the 
affairs  of  the  Bank,  by  collecting  the  debts  ,due  to  it,  in  certain  instal- 
ments, and  at  certain  times,  and  paying  its  debts  and  liabilities,  in  a 
certain  order,  to  be  in  said  assignment  provided,  with  all  other  powers 
necessary  to  carry  into  effect  the  object  of  the  trust  so  created  ;  and  that 
the  attorney  of  the  Bank  prepare  such  deed  of  assignmei.t,  which, 
when  approved  by  this  Board,  shall  be  duly  executed,  and  take  effect." 
Your  orators  further  represent,  that  in  pursuance  of  said  ordinance, 
a  deed  of  assignment  was  prepared  by  said  attorney,  and  was,  on  the 
second  day  of  April,  A.  D.  1S42,  duly  executed  by  said  Bank,  signed 
by  Carey  A.  Harris,  as  President  thereof,  and  sealed  with  the  se:d  of 
said  Bank,  whereby  said  Bank  conveyed  unto  your  orators,  who  had 
been  appointed  trustees  by  said  Central  Board,  and  in  conformity  to, 
and  under  said  ordinance,  all  and  singular  the  estate,  real  and  personal, 
debts,  choses  in  action,  property,  effects,  and  interests,  either  letral  or 
equitable,  of  every  description,  belonging  to  said  Bank,  or  in  which  it 
had  any  right  or  interest  whatever,  mentioned,  contained,  01  referred 
to,  in  the  schedule  thereto  annexed,  to  have  and  to  hold  the  same  to 
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your  oratois,  their  heirs,  assigns,  successors,  and  survivors,  to  theii 
use  and  behoof  for  ever;  but  upon  trust,  that  your  orators  should)  with 
all  reasonable  speed,  sell  and  dispose  of  such  of  said  trust  property  and 
effects  as  were  of  a  saleable  nature,  and  use  their  best  endeavors  to 
obtain,  recover,  and  receive  such  parts  of  the  same,  as  consisted  of 
debts,  and  other  outstanding  interests,  into  their  hands  and  possession, 
in  a  certain  manner,  by  certain  amounts  and  instalments,  and  at  certain 
times,  in  said  deed  particularly  specified;  and  that  they  should  forth- 
with, after  the  receipt  of  any  moneys  from  any  source,  after  deducting 
and  retaining  the  compensation  due  for  their  services,  as  in  said  deed 
provided,  and  all  such  costs,  charges,  damages,  travelling  expenses,  and 
other  expenses  and  disbursements,  as  should  be  sustained,  incurred,  or 
reasonably  due,  in,  for,  or  in  relation  to,  the  execution  of  the  trusts  of 
said  deed,  then  upon  trust,  that  your  orators  should  appropriate  all 
moneys,  so  received,  to,  and  in  payment  of,  all  the  debts,  liabilities,  and 
obligations  of  said  Bank,  in  a  certain  manner  and  order,  therein  provid- 
ed :  which  det-d  also  contained  special  provisions  for  calling  in  the  cir- 
culation of  said  Bank,  and  redeeming  the  said  in  specie,  and  gave  your 
orators  power  to  compromise  debts,  and  to  settle  with  debtors  and  credi- 
tors, agents  and  servants  of  said  Bank,  and  to  sell  said  trust  property, 
for  cash,  or  on  credit. 

Your  orators  represent,  that,  by  said  deed,  said  Bank  constituted 
your  orators,  and  their  successors  and  survivors,  to  be  its  attorneys  ir- 
revocable, in  their  names,  or  in  the  name  of  said  Bank,  or  otherwise 
howsoever,  as  the  case  might  require,  but  to  and  for  the  trusts  in  said 
deed  provided,  to  sue  for,  recover,  and  receive  the  outstanding  debts, 
interests,  trust  property,  and  effects  aforesaid,  and  to  institute,  prose- 
cute, and  defend,  all  such  suits  and  processes,  at  law,  or  in  equity,  and 
to  execute,  perform,  and  transact,  all  such  deeds  and  writings,  acquit- 
tances, acts,  matters,  and  things,  as  should  be  necessary  or  expedient 
to  carry  into  effect  the  trusts,  uses,  intents,  and  purposes  in  said  deed 
declared  or  contained. 

Your  orators  further  represent,  that  it  was  by  said  deed  provided, 
that  each  of  your  orators  should  give  bond,  to  the  attorney  of  the  Bank, 
for  the  time  being,  and  his  successors,  for  the  benefit  of  all  persons  con- 
cerned or  interested,  in  the  sum  of  twenty  thousand  dollars,  conditioned 
for  the  faithful  discharge  of  his  duties;  that  said  deed  constituted  iive 
committees  of  said  trustees,  and  an  executive  board,  and  defined  their 
powers  and  duties,  and  their  compensation;  provided,  that  the  execu- 
tive board  should  meet  regularly,  at  Little  Rock,  and  constituted  your 
orators,  Carey  A.  Harris,  Henry  If.  Biscoe,  Sandford  C.  Faulkner, 
Daniel  T.  Witter,  and  Lorenzo  N.  Clark,  the  first  executive  board,  to 
act  until  the  first  day  of  July  next;  provided  for  the  election  of  new 
members  of  said  board  by  each  committee,  and  for  filling  vacancies  in 
said  committees,  or  executive  board;  that,  at  the  expiration  of  two 
years,  the  Dumber  of  trustees  should  be  reduced  to  five;  that  each  com- 
mittee should  employ  a  clerk  ;  appointed  a  cashier  and  secretary,  and 
an  attorney  for  said  trustees,  and  fixed  their  salaries ;  provided  for  the 
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removal  of  said  attorney,  and  cashier,  and  secretary,  for  cause  ;  gave  to 
said  trustees  the  power  to  employ  and  remove  agents,  attorneys,  and 
clerks,  and  to  fix,  determine,  and  pay  their  compensation;  and  that,  if 
any  vacancy  in  said  trustees  should  not  be  filled  within  three  months 
after  its  creation,  it  should  be  filled  by  the  proper  chancellor;  provid- 
ed, that  a  majority  of  each  committee,  and  of  the  Executive  Board, 
should  govern  ;  and  that  it  should  not  be  necessary  for  all  or  either  of 
said  trustees  to  unite  in  doing  any  act,  unless  when  it  was  in  said  deed 
specially  provided.  And  it  further  provided,  that  said  trustees  might 
authorise,  by  power  of  attorney,  one  of  their  number  to  execute,  and 
acknowledge  conveyances ;  that  said  trustees  should  be  liable  to  re- 
moval by  the  Chancellor,  for  mis-feasance,  mal-feasance,  or  non-feas- 
ance;  and  that,  in  case  of  any  such  offence,  on  charges  preferred,  the 
other  trustees  should  suspend  the  offender.  And  it  further  provided, 
that,  immediately  upon,  and  after  the  execution  of  said  deed,  each  of 
the  boards  of  directors  of  said  Bank  should  deliver  over  to  the  i-espective 
committees,  all  the  effects,  books,  papers,  notes,  and  other  evidences  of 
debt,  and  ail  the  moneys,  bills,  notes  payable,  and  other  assets  in  their 
possession,  including  all  the  circulation  ;  and  all  the  circulation  there- 
after received  should  be  cancelled,  registered,  and  burned;  that  the 
Directors  of  said  Bank,  and  Presidents,  and  Central  Board,  should  still 
exist,  and  be  elected,  but  that  no  officer  of  said  Bank  should,  thereafter, 
receive  any  compensation  as  such  ;  that  the  bonuses  due  the  State  should 
be  paid,  from  time  to  time,  and  the  charter  retained,  with  other  minor 
provisions  therein  contained ;  which  said  deed  was  then  executed  by 
your  orators,  Sam  C.  Roane,  Lorenzo  N.  Clark,  Daniel  T.  Witter, 
George  Hill,  Sandford  C.  Faulkner,  Anthony  H.  Davis,  William  F. 
Moore,  Silas  Craig,  Henry  L.  Biscoe,  and  Carey  A.  Harris,  the  residue 
of  your  orators  not  being  present.  And  said  trustees  so  executing  the 
same,  covenanted  thereby  that  they  would  execute  and  perform  the 
trusts  in  them  reposed,  to  the  best  of  their  judgment  and  discretion  ; 
provided,  that  each  trustee,  his  executors  and  administrators,  should 
not  be  liable  or  accountable  for  more  money  or  effects  than  he  should 
receive,  nor  for  any  loss  or  damage  which  might  happen  thereto,  except 
the  same  should  arise  by  or  through  his  own  wilful  default ;  and  that 
each  should  be  answerable  for  himself,  and  not  for  the  others  :  which 
deed  was  then,  on  said  2d  day  of  April,  duly  acknowledged  and  deliver- 
ed to  your  orators,  as  by  a  true  copy  thereof,  and  of  said  schedule, 
which  is  herewith  exhibited,  marked  A,  will  more  fully  and  at  length 
appear;  to  which  exhibit  your  orators  pray  that  reference  may  be  had, 
and  the  same  taken  as  part  of  this  bill. 

Your  orators  further  represent,  that  they  thereupon  entered  on  said 
trusts,  and  appointed  Ewing  H  Rhone,  in  the  absence  of  Thomas  W. 
Newton,  their  Cashier  and  Secretary,  to  be  the  clerk  of  said  Executive 
Board,  who,  thereupon  gave  bond,  and  was  by  your  orators  placed  in 
possession  of  the  assets,  and  property  of  said  Bank,  at  Little  Rock. 
They  farther  represent,  that,  in  the  schedule  annexed  to,  and  referred 
to,  in  said  deed,  was  embraced,  among  other  things,  the  banking-house, 
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at  the  city  of  Little  Rock,  with  all  the  furniture,  and  other  property 
therein  ;  all  the  hills,  notes,  and  other  evidences  of  debt  due  said  Bank, 
then  in  the  charge  of  the  directory  at  Little  Rock  ;  all  the  money,  assets, 
and  circulation  in  said  Bank  at  Little  Rock,  and  every  other  species  of 
property  and  interests,  effects,  and  credits  of  said  Bank,  under  the  con- 
trol, and  in  the  charge,  of  said  directory. 

They  further  represent,  that  said  directory  at  Little  Rock,  and  the 
stockholders  of  said  Principal  Bank,  were  fully  represented  in  said  Cen- 
!ral  Board,  by  all  the  delegates  allowed  said  Principal  Bank,  by  the 
charter,  to  wit:  by  Carey  A.  Harris,  President;  William  Field,  a  State 
director;  and  Sam  C.  Roane,  a  director  of  the  Principal  Bank;  and 
i.hat  all  the>  stipulations  and  provisions  of  said  deed,  except  the  names 
ofsorae  of  said  trustees,  and  a  few  unimportant  exceptions,  in  details, 
were  unanimously  approved  by  said  Board;  and,  particularly,  that  said 
ordinance  was  passed  by  a  unanimous  vote  ;  and,  by  a  like  unanimous 
vote,  the  number  of  said  trustees  was  determined  at  fifteen,  and  it  was 
agreed  that  they  should  be  stockholders. 

Your  oartors  further  represent,  that  since  said  deed  was  executed, 
it  has  been  approved  of  and  assented  to  by  a  large  majority  of  the 
stockholders  of  said  Bank  ;  as  well,  as  they  believe,  of  those  at  the  Prin- 
cipal Bank,  as  at  the  Branches  ;  that  possession  has  been  readily  deli- 
vered to  your  orators  of  all  the  effects  and  assets  at  the  branches  at  Van 
Buren  and  Columbia,  at  which  latter  branch  many  notes  have  already 
been  renewed  to,  and  in  the  name  of,  the  trustees;  that  the  directory 
of  the  branch  at  Washington,  on  Saturday,  the  16th  instant,  ordered  a 
schedule  to  be  made  out  of  all  their  effects  and  assets,  and  appointed  a 
meeting  on  Saturday  last,  for  the  purpose  of  delivering  over  the  same, 
which  your  orators  do  not  doubt,  but  believe,  has  been  done  ;  that  the 
directory  and  stockholders  of  the  branch  at  Helena,  as  far  as  your  ora- 
tors are  informed,  and  as  they  believe,  are  ready  and  willing  to  deliver 
over  their  effects  and  assets,  and  would  ere  now  have  done  so,  if  there 
had  been  any  meeting  of  said  directory  ;  and  that,  so  far  as  your  orators 
have  had  the  means  of  judging,  the  stockholders  at  the  different  branches 
are  perfectly  satisfied  with  the  transaction,  except  in  a  very  few  instan- 
ces of  objection  to  the  details  of  said  deed  :  And  furthermore,  that  a 
majority  of  said  trustees  have  given  bond  as  required  by  said  deed. 

And  your  orators  hoped  they  would  in  like  manner  have  obtained 
possession  of  the  assets  and  property  of  said  Bank  at  Little  Rock,  and 
kept  possession  of  the  same  without  difficulty  or  dispute,  and  been  suf- 
feied  and  permitted  to  execute  the  trusts  imposed  on  them,  as  in  all 
faithfulness,  integrity,  and  honesty,  they  desired  to  do.  But  now  so  it 
is,  may  it  please  your  Honor,  that  the  said  William  Field,  after  aiding 
in  perfecting  said  deed,  together  with  William  Cummins,  lately  ap- 
pointed a  Stato  director  for  said  Principal  Bank,  and  Charles  Rapley, 
William  W.  Stevenson,  and  James  C.  Anthony,  all  stockholders  in  said 
Bank,  and  all  members  of  said  directory,  constituting  a  bare  majority 
thereof,  combining  and  confederating  with  other  persons  to  your  orators 
Unknown,  but  whose  names,   when  discovered,  your  orators  pray  may 
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be  inserted  herein,  with  apt  and  sufficient  words  to  charge  them  in  the 
premises,  and  they  made  defendants  hereto,  for  ends  and  purposes  to 
your  orators  unknown,  but  manifestly  endeavoring  to  thwart  and  hin- 
der your  orators  in  performing  the  trusts  conferred  and  imposed  upon 
them,  have  taken  possession  of  all  the  assets  and  property  of  said  Bank 
at  Little  Rock,  aforesaid,  and  refuse  to  deliver  the  same  over  to  your 
orators,  or  10  make  or  permit  to  be  made  any  schedule  thereof,  or  to 
permit  your  orators  to  receive  and  control  the  same,  or  perform  the 
trusts  aforesaid  :  For  reason  whereof,  they  pretend  that  said  deed  is 
void  and  fraudulent ;  whereas,  your  orators  submit  that  said  Central 
Board  had  the  power  to  make  the  same,  and  that  the  same  is  good  in 
law  ;  and  they  also  pretend  that  they  are  desirous  of  having  its  validity 
tested  before  the  proper  tribunal ;  whereas,  they  refuse  to  file  a  bill 
before  your  Honor  to  set  the  same  aside,  although  your  orators  have  re- 
quested them  to  do  so  :  And  they  have,  moreover,  refused  to  permit 
your  orators  to  institute  an  action  of  trover,  in  said  Circuit  Court 
against  them,  for  some  article  of  said  property,  and  to  appear  to  said 
action  without  process,  so  that  said  suit  may  be  determined  at  the  ad- 
journed term  of  said  Court,  in  May  next,  and  in  which  suit  the  only 
question  shall  be  the  validity  of  said  deed,  although  this  proposition  has 
been  made  to  them  by  your  orators  :  Wherefore  your  orators  charge, 
that  they  do  not  desire  to  act  legally  in  the  matter,  nor  believe  that  said 
deed  is  illegal,  but  determine  to  hold  said  property  with  strong  hand, 
and  illegally  and  violently. 

All  which  actings  and  doings  are  contrary  to  equity,  and  tend  to 
defeat  the  object  and  purposes  of  said  deed,  to  delay  the  creditors  of 
said  Bank,  to  depreciate  still  moie  her  circulation,  to  prevent  the  col- 
lection of  debts  due  her,  to  throw  her  a  Hairs  into  inemediable  confu- 
sion, and  to  ruin  the  stockholders,  and  work  great  loss  and  injury  to 
the  State.  In  tender  consideration  whereof,  and  inasmuch  as  said 
trusts  can  in  no  other  way  be  enforced  without  great  and  ruinous  de- 
lay, and  tedious  legal  proceedings  in  a  court  of  law,  except  by  the  in- 
terposition of  your  Honor,  as  Chancellor;  and  inasmuch  as  all  of  your 
orators,  who  have  executed  said  deed,  and  their  Cashier  and  Secretary, 
have  executed  such  bonds  as  are  required  by  said  deed.  To  the  end, 
therefore,  that  said  trusts  may  be  established,  and  your  orators  protect- 
ed and  aided  in  the  performance  and  discharge  thereof,  and  that  said 
William  Field,  William  Cummins,  Charles  Rapley,  Wdliam  W.  Ste- 
venson, and  James  C.  Anthony,  may,  on  their  oaths,  full,  true,  diiect, 
and  perfect  answer  make,  to  all  and  singular  the  allegations  and  charges 
herein  contained,  as  fully  and  particularly  as  though  the  same  were 
here  again  repeated,  and  they  thereto  specially  interrogated  ;  and  that, 
by  a  decree  of  your  Honor's  Court,  the  said  Field,  Cummins,  Rapley, 
Stevenson,  and  Anthony,  who  are  made  defendants  hereto,  and  their 
agents  and  confederates,  may  be  perpetually  restrained  and  enjoined 
from  further  intermeddling  with  any  of  the  property,  effects,  or  assets, 
so  assigned  and  transferred,  may  it  please  your  Honor  to  grant  unto 
your  orators  the  State's  writ  of  injunction,  so  restraining  and  enjoining 
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them  until  the  further  order  of  this  Court,   as  also  the  State's  writ  of 
subpoena,  and  your  orators  will  ever  pray,  &c. 

Pike  &  Baldwin,  Solicitors. 

The  hill  was  sworn  to  by  four  of  the  trustees,  and  a  copy  of  the  deed 
exhibited  with  it.  On  the  2d  of  May,  the  Chancellor  endorsed  on  it  1 1 is 
refusal  of  the  injunction,  "  for  want  of  jurisdiction."  The  trustees  tiien 
presented  to  this  Court  their  petition  for  a  mandamus,  under  the  statute 
authorizing  the  Supreme  Court,  or  a  judge  thereof  to  issue  a  manda- 
mus in  such  a  case. 

On  the  argument  in  the  Supreme  Court,  the  following  was  filed  and 
admitted  : 

In  the  application  of  James  S.  Conway,  and  others,  for  an  injunction 
against  Field  and  others,  before  J.  J.  Clendenin,  Judge  of  Pulaski 
Circuit  Court,  it  was  admitted,  on  the  argument  of  the  application 
to  said  Clendenin,  that  the  Central  Board  that  directed  the  assignment 
consisted  only  of  Carey  A.  Harris,  Sam  C.  Roane,  L.  N.  Clarke,  D.  T. 
Witter,  G.  Hill,  S.  C.  Faulkner.  A.  H.  Davies,  W.  F.  Moore,  Silas  Craig, 
H.  L.  Biscoe,  William  Field,  and  Elias  Rector — ten  of  which  first  are 
the  same  persons  named  as  assignees.  It  was  also  admitted,  that  m  ;ny 
of  said  assignees  were,  at  the  time  of  assignment,  largely  indebted  to 
the  Real  Estate  Bank.  It  was  also  admitted,  that  at  the  same  session 
of  the  Central  Board  that  ordered  said  assignment,  the  resolutions  here- 
with accompanying  this  statement,  marked  A  and  B,  were  passed,  and 
were  admitted  as  part  of  the  said  application,  before  said  Clendenin, 
and  used  in  argument  on  said  application. 

[Resolution  marked  A.\ 

Mr.  Field  offered  the  following  resolution  : 

Resohied,  That  the  local  Board  shall  not  be  required  to  turn  over  to 
the  trustees  in  the  assignment  of  the  Real  Estate  Bank  of  the  State  of 
Arkansas,  any  bills,  bonds,  or  notes,  mortgages,  moneys,  or  any  books, 
assets,  or  other  things,  belonging  to  the  said  Bank,  until  it  shall  have 
oeen  certified  to  them  by  the  attorney  of  the  Bank,  that  there  has  been 
filed  with  him  the  necessary  bonds  of  said  trustees,  and  securities,  as  re- 
quired by  the  assignment  of  said  Bank."  To  which  resolution  Mr. 
Moot e  offered  the  following  amendment:  Provided,  however,  That,  so 
soon  as  a  majority  of  the  Executive  Hoard  and  local  committee  have  en- 
tered into  bond  and  security,  they  shall  be  competent  to  take  charge  of 
the  assets  assigned  at  the  office  at  Little  Rock;  and,  whenever  two  of 
the  three  appointed  for  the  other  offices  have  given  bond,  they  shall  be 
competent  to  lake  charge  of  the  assets  assigned  at  the  several  ofhV  3." 
And  the  ayes  and  noes  being  called  for,  were  as  follows,  viz:  Ayes — 
Messrs.  Biscoe,  Faulkner,  Hill,  Clarke,  Witter,  Craig,  Roane,  Davies, 
and  Mr.  President.  Noes  Mr.  Field.  Mr.  Field  then  moved Jto  with- 
draw the  resolution,  which  was  assented  to.     Mr.  Biscoe  then  oft". 'red 
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the  resolution  withdrawn  by  Mr.  Field,  as  his,  adding  to  it  the  amend- 
ment as  offered  by  Mr.  Moore  ;  on  the  adoption  of  which  the  vote  stood 
as  follows:  Ayes — Messrs.  Biscoe,  Moore,  Faulkner,  Hill,  Clark,  Wit- 
ter, Roane,  Davies,  and  Mr.  President.  Noes — Messrs.  Craig  and  Field. 
So  the  resolution  was  adopted. 

I,  Thomas  W.  Newton,  Cashier  of  the  Real  Estate  Bank  of  the 
State  of  Arkansas,  do  certify,  that  the  foregoing  resolution,  and  proceed- 
ings thereon,  are  truly  copied  from  the  minutes  of  the  Central  Board  of 
said  Bank,  at  their  called  meeting,  on  the  4th  day  of  April,  1S42. 

Tho's  W.  Newton,   Cashier. 

[Resolution  marked  B.] 

Mr.  Field  then  offered  the  following  resolution  : 

Resolved,  That  the  trustees  and  assignees  of  this  Bank  shall  call  upon 
the  local  Boards,  after  having  filed  the  bonds  required  by  the  deed  of 
assignment,  for  the  books,  papers,  bonds,  mortgages,  and  assets  of  said 
Bank;  and  it  shall  be  the  duty  of  said  local  Boards,  under  their  own 
supervision,  and  that  of  the  trustees,  to  make  out  a  schedule  of  all  the 
notes,  books,  moneys,  &c  ,  belonging  to,  and  appertaining  to,  said  local 
Boards,  and  take  a  receipt  from  said  trustees  for  the  same,  and  file  the 
same  with  the  Secretary  of  State  ;"  which  resolution  was  unanimously 
adopted. 

I,  Thomas  W.  Newton,  Cashier  of  the  Real  Estate  Bank  of  the 
State  of  Arkansas,  do  certify,  that  the  above  resolution,  and  proceedings 
thereon,  are  truly  copied  from  the  minutes  of  said  Central  Board,  at 
their  called  session,  on  the  4th  day  of  April,  1S42. 

Tho's  W.  Newton,  Cashier. 

Pike  $f  Baldwin,  for  applicants.  Courts  of  equity  exercise  a  very 
extensive  influence  in  giving  relief  in  case  of  chattels.  It  is  said  their 
influence  is  justified,  and,  was  probably  mainly  caused  by  the  insuffi- 
cient and  imperfect  relief  obtained  in  a  court  of  law,  by  replevin. — 
Wallwyn  v.  Lee,  9  Ves.  33 ;  Fells  v.  Reed,  3  Ves.  jr.  70  ;  Lowlher  v. 
Lowther,  13  Ves.  95 ;  Loydy.  Loaring,  6  Ves.  773;  Duke  of  Somerset  v. 
Cookson,  3  P.  Wms.  390 ;   1  Vern.  273. 

An  injunction  will  be  granted  to  prevent  a  multiplicity  of  suits. 
Even  where  the  right  is  doubtful,  and  is  to  be  sent  to  be  tried  at  law, 
it  will  be  sent  with  an  injunction.  But  where  the  right  is  clear,  an  in- 
junction is  never  refused. — Livingston  v.  Van  Sugen,  9  J  R.  562,  569, 
585 ;  3  Story  Eq.  207,  226  ;  Nicoll  v.  Trustees  of  Huntington,  1  J.  C. 
R.  166. 

Courts  of  equity  will  always  assist  and  protect  trustees,  and  estab- 
lish the  trusts.-  2  Story  Eq.  226,  255,  302,  303;  1  Story  Eq.  506,  507  ; 
Mitford,A,  133. 

Upon  an  assignment  for  the  benefit  of  creditors,  the  assets  are  held 
to  be  placed  under  the  jurisdiction  of  the  court  of  equity. — Benson  v. 
Le  Roy,  4  J.  C.  £.651,  656. 
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Equity  has  jurisdiction  where  the  remedy  at  law  is  doubtful  or  diffi- 
cult.— Rathbonev.  Warren,  10  /.  R.  595;  American  Ins.  Co.  v.  Fish,  1 
Pa>ge,  90. 

In  case  of  an  assignment  like  the  present,  if  the  assignor  neglects 
to  make  out  a  schedule,  the  assignee  may  Hie  a  bill  for  discovery  against 
him,  and  to  obtain  a  delivery  of  the  property;  and  is  entitled  to  an  in- 
junction, restraining  him  from  wasting  the  property. — Keys  v.  Brush,  2 
Paigr,  311. 

A  debtor  in  failing  circumstances,  may  prefer  one  creditor,  or  set  of 
creditors,  to  another,  by  assigning  his  property  for  their  benefit,  in  ex- 
clusion of  his  other  creditors  ;  provided,  that  he  devote  the  whole  of  the 
property  assigned  to  the  payment  of  his  just  debts  ;  that  the  assignment 
be  absolute,  and  unconditional  ;  that  it  contain  no  reservation,  or  con- 
dition for  his  benefit  ;  and  does  not  extort  from  the  fears  or  apprehen- 
sions of  his  creditors  an  absolute  discharge,  as  a  consideration  for  a  par- 
tial dividend.  These  assignments  have  grown  into  use,  and  been  sanc- 
tioned, by  judicial  decisions,  in  most  of  the  States  of  theJJnion. — Gro- 
ver  v.  Wake/nan,  11   Wend.  187. 

An  assignment,  for  the  benefit  of  all  creditors,  is  good  against  sub- 
sequent attachments,  although  all  the  creditors  are  not  parties  to  the 
deed  before  the  attachments.  The  assent  of  creditors  to  an  assignment, 
not  stipulating  a  release,  will  be  presumed.  A  general  assignment  is 
good,  though  it  has  imperfect  schedules  annexed  to  it,  or  does  not  fully 
enumerate  all  the  debts,  or  describes  the  property  generally,  or  gives 
preference  to  certain  classes  of  creditors.  The  sole  question  that  can 
arise,  independent  of  the  bankrupt  laws,  is,  whether  the  conveyance  is 
bonaficLa  or  fraudulent.  It  can  be  no  question  whether  it  is  for  a  valua- 
ble consideration  or  not ;  because  the  debts  due  to  the  creditors  con- 
stitute a  valuable  consideration,  in  the  highest  sense  of  the  term;  and 
the  obligation  of  the  trustee  to  perform  the  trust,  according  to  the  pro- 
visions of  the  deed,  is  a  sufficient  valuable  consideration,  so  far  as  he  is 
concerned. — HaUey  v.  Whitney,  4  Mason,  229  ;  Pickstock  v.  Lyster,  3 
M.  Sf  S.  371  ;  Rex  v.  Watson,  3  Price,  6;  Cunningham  v.  Freeborn,  11. 
Wend.  240  ;  Mackie  v.  Cairns,  5  Cowen,  547  ;  Murray  v.  Riggs,  15  J.  R 
571  ;  2  J.  C.  R.  565,  S.  C ;  Estwich  v.  Caillaud,  5  T.  R.  420;  2  Ans. 
381,  S.  C;  Tarback  v.  Marbury,  2  Vern.  510;  Vredenburg  v.  Wf/ite, 
1  J.  Cas.  156  ;  Hatch  v.  Smith,  5  Mass.  42  •;  Marbury  v.  Brooks,  7  Wheat. 
556;  Brooks  v.  Marbary,  11  Wheat.  78;  Hastings  v.  Baldwin,  17  Mass, 
552  ;  Stevens  v.  Bell,  6  Miss.  339  ;  Wilt  v.  FranlkUn.  1  Binn,  502  ;  Lip 
pincottv.  Barker,  2  Binn.  174;  Livingston  v.  Bell,  3  Watts.  198;  Uower 
v.  Gcesaman,  17  Serg.  fy  R.  251  ;  Dowdel  v.  Hamin,  2  Witts,  63  ;  Mint- 
ingham  v.  Lafoy,  7  Cowen,  785  ;  Wil.din  v.  Wynne,  6  Cowen,  2S4 ;  Pear- 
point  Sf  Lord  v.  Graham,  4  Wash.  C.  C.  R.  232  ;  Todd  v  Bucknam,  2 
Fair/.  41  ;  Marston  v.  Coburn,  17  Mass.  454  ;  Andreivsv.  Ludlow,  5  Pick. 
28  ;  Lupton  v.  Cutter,  8  Pick.  29S  ;  Fox  v.  Adams  et  al.  5  Green/.  245  j 
Canal  B  ink  v.  Cox,  6  Greenl.  395 ;  Russel  et  al.  v.  Woodward,  10  Pick, 
408;  Ingrahamv.  Wheeler,  6  Conn.  277  ;  5  Hammond,  293;  Tucker  v. 
Aisby,  12  Pick.  22  ;   Gore  v.  Aisby.  8  Pick.  555  ;    Baxter  v.    Wheeler,  9 
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Pick.  21;  New  England  Bank  v.  Lewis,  8  Pel:  113;  Springy.  S.  C. 
Ins.  Co.  8  Wheat.  268;  Bras/tear  v.  West.  7  Pe/Vr.y,  608;  i¥rj*a*  v.  Mo 
Dowall,  1  McCord,  434 ;  Armstrong  v.  Byrne,  I  iJWw;.  79 ;  Wakeman  v. 
Glover,  4  Paige,  23  ;  Egberts  v.  H'ow/,  3  Paige,  517  ;  Cunningham  v. 
Freeborn,  1  2&/w.  256;  Lentdhon  v.  Moffat,  1  i&Zw?.  51;  Maitland  v. 
Newton,  3  .LagA,  714. 

Such  an  assignment  can  lie  made  by  a  Bank,  as  well  as  by  an  indi- 
vidual; and  the  bank  is  under  stronger  obligations  to  make  it  than  the 
individual,  because  she  is  not  subject  to  the  insolvent  or  bankrupt 
laws. —  Union  Bank  of  Tennessee  v.  Ellirolt  etal.  0  6r/7Z  Se  John.  371  ;  >S7«£e 
of  Maryland  v.  the  Bank  of  Maryland,  6  Gill  Sf  John.  216 

This  power,  inherent  in  a  corporation,  can  only  be  exercised  through 
its  agents.  A  corporation  acts  wholly  by  agencies. —  Thomas  v.  Dakin, 
22  Wend.  37,  70.  In  every  corporation  a  majority  acts,  and  binds  the 
whole,  irrespective  of  consent  from  the  constituent,  except  by  his  repre- 
sentative.— 22  Wend..  97. 

The  corporation  is,  in  law,  a  single  person,  totally  distinct  from,  and 
of  another  species,  than  the  corpoiators.  The  property  is  vested  in  the 
corporation  and  not  in  the  individuals  composing  it — 22  Wtnd.  104; 
Warner  v.  Beers,  23   Wend.  103,  173  ;    Pratt  v.  Bacon,  10  Pick.  126. 

The  corporators  could  not  directly  make  the  assignment,  and  their 
previous  assent  is  wholly  unnecessary.  The  Central  Board  was  the 
legislature  of  the  Bank.  Having  power  to  buy  and  sell  property,  they 
could  sell  in  payment  of  a  debt,  and  could,  consequently,  transfer  to 
trustees  for  the  same  object. —  U^ion  Bank  v.  Eilicott,  6  Gilt  fyjohn.  371 ; 
State  of  Maryland  v.  Bank  of  Maryland,  ih.  216;  Catline  v.  Eagle  Bank, 
6  Conn.  233;  Savings  Bank  v.  Bates,  8  Conn.  512  ;  Anderson  8f  Wilkins 
V.  Tom])kins,  1  Brock.  461  ;  Brooks  v.  Marbury,  11  Wheat.  78;  Bank  of 
Maryland,  v  Rvff,  7  Gill  Sf  John.  459,  465. 

The  directors  of  a  bank  can,  at  a  meeting  of  a  mere  majority,  by 
vote,  order  the  President,  who  is  one  of  them,  to  execute  a  power  of 
attorney,  constituting  himself  attorney  in  fact  for  the  Bank,  to  transfer 
notes  and  mortgages  in  payment  of  debts  ;  and  this  gives  the  directory 
unlimited  control  over  all  the  properly  of  the  bank. — Northampton  Bank 
v.  Pepoon,  1 1  Mass.  292. 

The  power  of  the  Central  Board  was  unlimited,  except  in  the  par- 
ticulars in  which  it  was  restrained  by  the  charter. — State  v.  Ashley,  1 
Ark.  548.  By  means  of  its  legislative  powers,  it  represented  the  unity, 
sovereignty,  and  indivisibility  of  the  corporation. — Id.  The  directors 
bear  the  same  relation  to  a  corporation,  as  the  legislature  to  a  repub- 
lic—23  Wend.  1'23;   22   Wend.  91*. 

Directors  of  a  bank  are  not  such  trustees  as  that  they  cannot  ap- 
point an  attorney  in  fact,  or  delegate  their  control  over  the  property  of 
the  bank.— Sturt  v.  Mct/ish,  2  Atk.  610;  Murray  v  Coster,  20;  J.  R. 
5S:<;  She  v.  Bloom,  20  J.  R.  683;  Shaw  v.  Cunliffe,  4  Bro.  C.  R.  145; 
Alt  .  Gen.  v.  JJiica  Ins.  Co.  2  J.  C.  R.  384 ;  Mayor,  Sp.  v.  Lowton,  1  Vcs, 
Sf  Bea.  226  ;  6  Conn.  244. 
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Nor  is  this  a  dc'egation,  but  an  execution  of  power.  It  is  appropriating 
the  property  of  the  bank  to  pay  its  debts 

The  objection  that  the  Central  Board  conveyed  lo  themselves,  is 
futile.  Five  of  ihe  trustees  are  liable  to  no  objection  on  this  score  ; 
and  a  trust  is  never  allowed  to  fail  on  account  of  the  disability  of  a 
trustee — Sonleyv.  Watchmakers'  Company,  I  Bro.  C.  C.  SI  ;  White  v. 
White,  1  Bro.  G.  C.  12 ;  Atto.  Gen.  v.  Downing,  Amb.  550  ;  Atto.  Gen. 
v.  Russer,  2  P.  Wms.  125  ;  Mngridge  v.  ThavkwcV,  3  Bro.  C.  C.  517; 
S.  C.  1  Ves.  jr.  475;  S.  C.  7  Ves.  36;  S.  C.  13  Vcs.  416;  Ellison  v. 
Ellison,  6  Ves.  663  ;  Pain  v.  Archbishop  of  Canterbury,  14  Vcs.  364  ; 
We  Is  v,  Farmer,  1  Mer.  55  ;    McCartee  v.  Orphan  Asylum,  9  Co  wen,  4S4. 

If  part  of  the  trustees  are  incompetent,  the  only  consequence  is,  that 
the  Chancellor  would  displace  them,  and  appoint  others.  The  deed  is 
not,  for  that  reason,  invalid.  There  are  trustees  who  are  competent  to 
take,  and  they,  having  accepted,  cannot  renounce.  The  Chancellor 
cannot  decline  the  jurisdiction.  —  Shepherd  v.  McEoers,  \J.  C.  R.  136; 
The  creditors  are  entitled  to  affirm  the  trust. — Neil  son  v.  Blight,  1  J.  Cas. 
205  ;  Moses  v.  Murgatroyd,  1  J.  C.  R.  119;  Shepherd  v.  McEvers,  uh.  sup. ; 
Cumberland  v.  Codrington,  3  J.  C.  R.  261  ;  Willis  on  Trustees,  199  ;  Nut- 
land  v.  Eyre,  2  Ves.  jr.  94;  Lake  v.  De  Lambert,  2  Ves.  jr.  592;  Bucha- 
nan v.  Hamilton,  5  Ves.  522;  Uredale  v.  Ettrick,  2  CA.  Ga.  26  ;  Bennett 
V.  Honey  wood,  Amb.  710;    1  Hiliard,  241. 

The  objection  that  the  trustees  conveyed  to  themselves,  is  a  mere 
technical,  legal  objection,  as,  that  a  man  cannot  sue  himself.  But  in 
this  case,  the  corporation,  which  is  giantor,  and  the  stockholders  and 
members  of  the  Central  Board,  who  are  grantees,  are  entirely  distinct 
pel  sons  in  law. — Pratt  v.  Bacon,  10  Pick.  126  ;  Thomas  v.  Dakin,  22 
Wend.  104;  Warner  v.  Beers,  23  Wend.  103,  173.  The  author  of  a 
trust  may  create  himself  a,  trustee. — Lewin.  15. 

And  it  has  been  directly  decided  to  be  no  objection,  that  a  president 
and  three  directors,  being  a  bare  majority  of  a  board  of  seven,  ordered 
to  be  made,  appointing  the  president  the  attorney  in  fact  of  the  bank, 
to  transfer  notes  and  mortgages  in  payment  of  debts. — Northampton 
Bank  v.  Pepoon,  11   Mass.  2S>. 

The  objection  that  the  Bank  was  not  represented,  because,  leaving 
out  the  ten  members  of  the  Central  Board,  who  were  made  trustees, 
there  was  not  a  quorum  remaining,  and  that  these  ten  represented  them- 
selves, and  not  the  Bank,  is  a  mere  plausible  fallacy. 

Legally,  the  Bank  was  represented,  if  she  and  the  trustees  were 
distinct  persons  in  law,  so  that  she  could  grant,  and  they  take,  by  the 
saini-  deed. 

Equitably t  she  was  represented,  if  they  protected  her  interests,  and 
were  guilty  of  no  fraud. 

Legally,  therefore,  the  objection  is  merely  the  technical  one,  that  a 
party  cannot  be  both  grantor  and  grantee  in  the  same  deed. 

Equitably,  it  is  an  objection  to  be  determined  by  the  considera- 
tion, whether  the  deed  is,  in  its  nature,  provisions,  and  effect,  fraudu- 
lent 
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It  is  true,  that  an  agent  cannot  be  both  seller  and  buyer.     This  is  on^ 
the  principle,  that  an  agent,  to  sell,  cannot  act  for  his  own  benefit,  to 
the  injury  of  his  principal. — Banks  v.  Judah.  8  Conn.  145;  Parkhurst  v. 
Alexander,  \J.  C.R.  394. 

Here  the  trustees  do  not  purchase,  nor  take  any  beneficial  interest. 
They  remain  agents,  as  they  were  before.  The  nature,  kind,  and  terms 
of  their  agency  are  merely  changed.  They  still  act  for  the  exclusive 
benefit  of  the  Bank. 

The  principle  goes  no  further,  in  its  very  utmost  extent,  than  this, 
that  a  trustee,  or  agent,  to  sell,  cannot  purchase,  and  if  he  does,  the  sale 
is  voidable,  at  the  election  of  the  principal. 

The  purchase  must  be  absolute,  and  for  his  own  benefit.  Equity 
will  consider  him  as  holding  as  a  trustee. 

Suppose  A.  is  an  agent,  with  power  of  attorney  to  sell  a  piece  of 
property,  or  convey  it  in  trust,  to  pay  a  debt  of  his  principal.  Sup- 
pose he  execute  a  deed  in  the  name  of  his  principal,  conveying  to  him- 
self the  property,  on  the  selfsame  trusts.  Is  it  not  good  1  He  repre- 
sents the  principal,  by  seeing  to  his  interests,  carrying  his  wishes  into 
execution,  and  taking  on  himself  the  trouble  of  the  trust.  There  would 
be  no  legal  objection  to  such  deed.     AVould  there  be  any  in  equity  1 

There  is  no  law  to  be  found  any  where,  that  a  debtor  cannot  be  made 
a  trustee.  Their  debts  are  not  extinguished  by  their  appointment. 
Even  the  appointing  of  a  debtor  as  executor, is  no  more  than  parting  with 
the  action,  and  the  debt  remains  a  trust  for  the  creditors,  or  next  of  kin; 
and  if  there  are  not  assets  enough  to  pay  the  debts  and  legacies,  the 
executor  must  pay  his  original  debt,  and  his  omission  to  do  so  is  ^devas- 
tavit.—^ Bro.  C.  22.  110;  19  /.  R.  1S9  ;  Hall  v.  Hall,  2  McCord,  Ch. 
304  ;  Decker  v.  Miller,  2  Pa>ge,  149. 

Trustees  are  never  responsible  except  in  equity  ;  no  deed  can  make 
them  responsible  elsewhere.  If  a  trustee  owes  the  bank,  and  does 
not  pay,  the  debt  will  become  assets  in  his  hands,  and  he  will  not 
only  be  compelled  to  pay  it,  but  be  ousted.  If  his  colleagues  con- 
nive at  his  holding  it,  they  will  be  equally  responsible  with  him. — 
2  Story  Eq.  229,  303,  525,  526,  527  ;  6  /.  C.  R.  1, 16  j  Harden  v.  Parsons, 
1  Eden,  145  ;  Brice  v.  Stokes,  11  Ves.  319  :  Case  v.  Abeel,  1  Paige,  39:'. ; 
Brackenridge  v.  Holla  fid,  2  Black f.  377;  Myers  v.  Myers,  2  McCord,  Ch. 
265  ;  Mumford  v.  Murray,  6  /.  C.  R.  16,  452. 

Trustees  are  never  jointly  liable,  except  for  default,  or  connivance. 
In  other  cases,  they  are  liable  only  for  what  they  receive. — 2  Story  Eq. 
520,  521,522;  1  P.  Wins.  83  ;  Pybus  v.  Smith,  1  Ves.  jr.  190;  Leigh  v. 
Barry,  3  Atk.  583  ;  Willis  on  Trustees,  190.  The  provision  of  the  deed, 
in  this  respect,  is  almost  universally  inserted  in  trust  deeds. — Fclloivs  v. 
Mitchell,  1  P  Wms.  81 ;  Bartlett  v.  Hodgson,  1  T.  R.  42  ;  Kiss  v.  Denis- 
ton,  4  J.  R.  26. 

There  was  no  need  of  any  provision  for  surrendering  or  paying  over 
the  residue  of  the  property,  after  payment  of  debts.  The  law  implies 
that,  and  creates  a  residuary  trust. — 2  Story  Eq.  443;  3  P.  Wms.  20; 
7  Ves.  425.  435. 
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There  was  no  legal  necessity  for  a  bond  to  be  given. 

The  word  '■  heirs"  is  always  used  in  such  deeds,  in  order  to  convey 
the  fee.     The  trustee  can  convey  no  greater  estate  than  he  receives. 

In  all  corporations,  a  majority  of  the  stockholders  govern,  in  all 
cases. — Gordon  v.  Preston,  1  Watts,  3S5. 

A  majority  have  ratified  this  deed.  "  Omnis  ratihabitio  retrotrahi- 
tur,  et  mandato  'priori  eqitiparatur." —  Story  on  Agency,  235. 

Though  the  deed  might  be  disaffirmed,  and  set  aside  by  creditors, 
it  is  still  good,  as  between  the  assignor  and  assignee — Mills  et  al.  v.  Ar- 
gall  et  al.  6  Paige,  57  7. 

That  the  power  was  legally  given  to  the  trustees,  to  fill  vacancies  in 
their  own  number,  is  clear. —  Willis  on  Trustees,  144  ;  Sharp  v.  Sharp, 
2  B.  SfA.  405  ;    Webb  v.  Earl  of  Shaftsbury,  7  Ves.  480. 

It  was  proper  that  the  compensation  to  the  trustees  should  be  fixed 
in  the  deed.  It  was  matter  of  agreement  at  the  creation  of  the  trust, 
and  if  made  in  good  faith,  will  not  be  disturbed.  No  person  can  inter- 
fere as  to  this,  unless  the  allowance  is  so  disproportionate  to  usage, 
and  the  nature  of  the  service,  as  to  be  evidently  a  colorable  disposition 
of  property  to  defraud  creditors. — Hendricks  v.  Robinson,  2  J.  C.R.  216. 

A  trustee  is  not  entitled  to  commissions  on  sales  of  the  trust  estates, 
or  to  any  compensation  for  his  care  and  pains  in  executing  the  trust; 
but  he  is  entitled  to  an  allowance  per  diem  for  his  time,  and  expenses  of 
travel,  &c. — Green  v.  Winter,  1  J.  C.  R.  27  ;  Manning  v.  Manning,  1  J. 
C.  R.  527. 

A  corporation  is  not  dissolved,  or  its  charter  forfeited,  by  a  surren- 
der or  sale  of  all  its  visible  property. — Brinckerhoffv.  Brown,  7  J.  C.  R 
225. 

The  Resolutions  could  not  vary  the  effect  of  the  deed.  No  assent  of 
the  creditors  was  necessary,  nor  any  execution  by  the  trustees.  The 
moment  the  deed  was  made,  the  right  of  property  passed,  and  vested  in 
the  assignees,  and  the  relation  of  trustee  and  cestui  que  trust,  as  between 
them  and  the  creditors,  was  at  once  constituted,  so  that  the  assignor 
could  not  recall  the  deed. — Cunningham  v.  Freeborn,  1  Edio.  262  ;  Elli- 
son v.  Ellison,  6  Ves.  656  ;  Bunn  v.  Winthrop,  1  /.  C.  R.  329  ;  Brooks  v. 
Marbury,  U    Wheat.  78. 

The  assignment  was  perfectly  good,  without  all  the  trustees  essent- 
ing. — Nicholson  v.  Wadsworth,  2  Swanst.  370  ;  Ada?nsy.  Taunton,  5  Mad. 
438  ;  Bvnefant  v.  Greenfield,  1  Leon.  60.  In  the  matter  of  Stecenson,  3 
Paige,  4^0  ;  King  v.  Donally  et  al.  5  Paige,  46.  In  the  matter  ofSchoon- 
hover,  5  Paige,  559. 

That  assignees  have  not  executed  the  deed,  or  entered  into  any  cove- 
nant to  perform  the  trusts,  is  no  objection.  These  are  mere  formali- 
ties If  the  assignee  had  accepted  the  trust,  is  ready  to  take  posses- 
sion, and  enter  on  the  performance  of  the  trusts,  he  is  as  much  bound 
as  if  he  had  covenanted. —  Cunningham  v.  Freeborn,  1  Edio.  261. 

Moreover,  where  assignees  do  not  assent  at  the  time,  but  after- 
wards, their  assent  relates  to  the  time  of  the  executing  of  the  deed.     In 
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no  view,  therefore,  does  the  execution  of  the  deed,  by  the  Bank,  de- 
pend on  its  execution  by  the  trustees. —  Wilt  v.  Franklin,  1  Binn.  *518. 

Where  a  deed  or  lease  is  made  to  be  executed  by  two,  the  cove- 
nants in  it  are  binding  on  one  who  executes  it,  though  the  other,  who 
was  intended  to  be  a  party,  never  executed  it. — Adams  v.  Bean,  12  Mass. 
142  ;    Cutter  v.  Whittemore,  10  Mass.  442. 

Cummins  Sf  Ashley,  contra. 

That  the  deed  is  void,  and  an  absolute  nullity,  vesting  no  right  what- 
ever in  the  assumed  grantees,  we  think  clear,  on  two  grounds: 

1st.   That  there  were  not  proper  parties,   or  no  parties  at  all. 

A  majority  of  the  Central  Board  of  the  Real  Estate  Bank,  which 
majority  had  full  power  to  control  the  action  of  the  Board,  and  to  exer- 
cise, on  behalf  of  the  Bank,  all  the  powers  belonging  to  said  Board,  pre- 
pare the  deed,  fix  its  provisions  and  details,  and  do  this  for  the  Bank  ; 
but,  at  the  same  time,  they  act  for  themselves,  and  on  their  own  behalf, 
as  grantees,  and  claim  to  take  the  estate  by  the  deed  made  by  themselves. 
Such  an  act  surely  cannot  be  found  on  record.  If  the  Board  had  pos- 
sessed the  power  to  convey  the  estate,  and  the  conveyance  had  been 
made  to  less  than  a  majoiity  of  the  Board,  a  majority  being  left  to  re- 
present the  Bank,  there  might  have  been  the  semblance  of  legality  in  it ; 
but,  when  a  majority  of  the  Board  were  acting  for  themselves  as  gran- 
tees, and  taking  the  estate,  and  agreeing  to  the  terms  on  which  they 
would  take,  no  quorum  of  the  Board  was  left  to  represent  the  Bank. 
There  was,  in  truth,  no  Board.  The  Bank  could  only  act  through 
agents,  not  per  se.  Her  agents  leave  her,  and  act  for  themselves.  In 
this  pretended  contract,  the  Bank  was  unrepresented ;  was  no  party ; 
made  no  grant;  and  no  right  vested  in  the  assignees.-—  See  22  Wend. 
39,70,104;  Angel  Sf  Ames  on  Corporations,^,  130,139;  Com.  Big., 
title  "Fait'"  Bac.  Abr.  Deed,  Sfc.;  2  Cranch,  127;  Head  v.  Providence, 
Sfc.,  1  Conn.  Rep.  371 ;  6  Wheat.  593;  5  Conn.  Rep.  196;  4  Peters, 
514;  Providence  Bank  v.  Billings  Sf  Pitman,  4  Peters,  152;  Beatty  v. 
Knowles;  Angel  Sf  Ames,   Sfc.U9,  150,  8ft:.,  163,  166,  169. 

2d.  That,  under  the  charter,  the  Central  Board  have  no  power  to 
make  an  assignment.  Being  mere  agents  for  specified  purposes,  and 
with  strictly  limited  powers,  no  such  transfer  could  be  made,  violating 
the  legal  possession  of  the  Bank  and  its  assets,  by  its  owners  and  pro- 
prietors, destroying  their  power  to  use,  govern,  and  take  care  of  the 
same,  which  rights  are  secured  to  the  proprietors  by  express  legal  pro- 
vision.— Angel  Sf  Ames,  on  Corporations,  power  of  directors,  Sfc.,  139,  S)C, 
2  Peters,  536  ;  Bank  United  States  v.  Owens  and  others,  2  Cowen,  664, 
67S,  699  :  New  York  Fireman's  Ins.  Co.  v.  Ely,  15  J.  R.  3S3  ;  6  Cranch, 
199  ;  7  Cowen,  604  ;  and  the  cases  referred  to  in  case  Real  Estate  Bank 
v.  Dawson  and  others.  This  Board  has  a  mere  legislative  authority,  and 
no  power  to  transfer.  The  Bank  can  only  act  through  its  agents. 
When  the  agents  are  not  authorized  to  do  the  act  by  the  Bank,  it  can- 
not be  done. 
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In  an  equitable  point  of  view,  this  deed  would  be  esteemed  \oid  by 
a  chancellor,  on  the  grounds  that  it  is  a  direct  lraud,  in  violating  the 
rights  of  the  State  and  stockholders,  to  govern,  keep,  and  use  the  assets 
of  the  bank,  through  their  agents,  to  be  appointed  by  themselves  an- 
nually. 

The  Central  Board  being  mere  trustees,  admitting  that  they  had, 
as  a  board,  power  to  transfer  the  whole  assets  of  the  Bank,  with  pos- 
session and  legal  interest  in  themselves,  could  not  transfer  to  them- 
selves, as  they  have  done  in  this  instance.  This  deed,  thus  made,  is 
unquestionably  void. — See  Lewin  on  Trusts  and  Trustees.  Law  Library, 
new  series,  No.  22 ;  Whole,  No.  70,  April,  1839,^9.  9;  marginal  page  16, 
p.  13,  p.  39  :  (this  shows  the  rule  for  construing  the  powers  of  the  Cen- 
tral Board);  p.  44,  p.  69,  (power  of  Central  Board,)  pp.  119,  130,  132, 
133,  146,  135,  153,  156,  157,  160,  162,  188,  190,  191,  192,  203,  (power 
of  Central  Board,)  pp.  209,  218. 

No  crisis  is  shown  or  pretended,  to  justify  the  assignment  of  the 
$2,200,000  of  assets.  They  do  not  show  the  amount  of  debts  now  due, 
but  the  deed  shows,  and  the  laws  show,  that  the  principal  debt  of  the 
Bank,  the  1500,  or  upwards,  of  State  bonds,  ($1,530,000,)  is  not  due 
short  of  about  20  years.  Why  now  assign  assets  to  pay  these  bonds  ? 
Can  any  reason  be  given  1  None  is  offered.  All  decisions  show,  that 
assignments  alone  are  to  be  justified,  even  those  of  partners,  on  the 
grounds  of  present  emergency,  present  indebtedness,  never  on  the 
grounds  of  future  and  immature  liabilities.  Why  are  the  funds  appro- 
priated by  this  deed  and  taken  out  of  legal  custody  20  years  in  advance  ? 
Can  these  assignees  be  permitted  to  decide  for  the  State  and  stockhold- 
ers, that  they,  the  said  trustees,  ought  to  have  the  management  of  the 
funds,  and  that  they  can  better  manage  the  said  funds  than  the  State 
and  stockholders  1  This  would  be  a  new  jurisdiction,  and  one  with 
which  we  think  a  court  of  equity  could  not  recognize.  The  assump- 
tion of  the  control  of  these  funds  is  unsupported  by  any  authoiity  ex- 
pressed in  law,  or  presumed  by  courts  of  equity.  The  assignment  of 
so  much  as  is  reasonably  sufficient  to  pay  the  debts  due  at  the  time  of 
the  assignment,  is  alone  justified  by  courts  of  equity. 

The  statute  of  Maryland,  referred  to,  states  that  deeds,  executed  by 
corporations  in  that  State,  according  to  the  directions  of  the  act,  "  shall 
be  deemed  and  construed,  in  law  and  in  equity,  as  valid  and  effectual, 
and  of  as  much  force  in  conveying,  mortgaging,  selling,  assigning,  trans- 
ferring, and  releasing  any  estate,  right,  title,  interest,  or  claim  therein 
expressed,  or  therein  intended  to  be  conveyed,  aliened,  mortgaged, 
sold,  assigned,  transferred,  or  released,  as  if  such  deed  had  been  or 
were  duly  executed  and  acknowledged  by  any  individual  citizen  of  this 
State,  having  or  being  seized,"  &c. 

What  was  the  intention  in  passing  this  law1?  Was  it  not  to  give  the 
same  effect  in  law  and  equity  to  the  deeds  of  corporations  as  to  the 
deeds  of  individuals  1  Does  it  not  provide  a  means  by  which  corpora- 
tions can  make  as  good  deeds  and  valid  assignments  as  individuals 
could  1     This  is  the  avowed  object.     The  deed  of  the  corporation  is  de- 
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clared  to  be  as  good  as  that  of  a  citizen.  The  deeds  of  coi-porations 
are  to  every  purpose  made  good  and  available.  When  they  can  make 
such  deeds,  is  not  the  power  given  to  make  them?  Surely  this  cannot 
be  denied.  Then  the  act  confers  the  power  to  make  the  deeds,  by  de- 
claring when  made  they  shall  be  as  good  as  the  deeds  of  every  or  any 
citizen. 

Again,  the  enactment  is  evidence  that,  without  such  law,  corpora- 
tions could  not  make  valid  deeds.  The  validity  of  the  deed,  and  its  ef- 
fects in  law  and  equity,  are  its  essential  existence.  The  act  of  Mary 
land  confers  on  those  deeds  their  vital  principles  and  effect.  Has  this 
deed  before  the  Court  vitality  and  effect  conferred  on  it  by  the  laws  of 
Arkansas  ?  No  law  is  shown  here,  as  in  Maryland,  and  none  can  be 
shown.  This  deed,  then,  as  we  contend,  has  neither  vitality  nor  legal 
and  equitable  effect  or  power  before  this  Court. 

It  never  was  contended,  on  the  argument  of  quo  warranto  case,  that 
the  Central  Board  possessed  any  powers  to  set  aside  the  provisions  of 
the  charter  ;  no  general  powers  beyond  the  execution  of  the  declared 
rights  of  the  charter  were  ever  contended  for;  no  specific  power  claim- 
ed for  the  Central  Board,  in  that  case,  beyond  the  expressed  purposes  of 
the  charter,  has  been,  or  can  be,  stated.  The  decision  in  the  quo  war- 
ranto case  expressly  declares,  that  the  Central  Board  is  limited  in  its 
action  by  the  provision  of  the  charter.  How  can  it  be  claimed  that  un- 
der this  decision,  the  Central  Board  can  annihilate  the  charter,  destroy 
the  rights,  possession,  and  control  of  the  State  and  stockholders,  when 
the  decision  expressly  points  to  the  charter  as  a  boundary,  and  inflexi- 
ble rule  of  action  for  the  Central  Board  ?  This  effort  is  remarkable, 
because  the  authority  is  denied  by  the  decision  it  is  claimed  under. 

The  charter  expressly  puts  the  funds  in  keeping  and  control  of  the 
local  boards.  They  have  the  legal  holding.  How  can  this  be  broken 
and  destroyed  by  the  Central  Board,  unless  according  to  the  charter  % 
No  authority  is  shown.  The  power  to  settle  the  general  accounts  of 
the  Bank  is  given  to  the  Central  Board.  Then-  exercising  this  power 
does  not  destroy  or  interfere  with  the  other  powers  given  to  the  local 
boards.  Each  local  board  is  limited  to  its  special  grants  of  power,  and 
each  must  keep  within  its  own  orbit.  But  it  is  claimed  that  the  power 
to  settle  the  general  accounts  is  so  large  as  to  destroy  all  power  of  the 
local  board.  No  argument  is  necessary  to  show  that  the  power  of  the 
local  and  central  boards  can  exist  together,  and  they  must  be  so  exer- 
cised. 

[The  able  argument  in  response  by  Albert  Pike,  Esq.,  will  be 
found  in  the  Appendix  of  the  report,  and  I  much  regret  my  limits  will 
not  allow  me  to  give  it  here  in  full.] 

Motion  for  mandamus  denied  by  the  Court,  Lacy,  J. — See  pages  of 
the  report  325 — 391. 

W.  and  E.  Cummins  presented  a  petition  for  reconsideration. — See 
pages  of  the  report  392 — 405.     The  motion  for  a  reconsideration  was 
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refused,  after  which  the  respondents  again  by  Cutnming  and  Ashley, 
moved  the  Court  for  a  re-argument  and  re-hearing,  and  said  in  their 
motion  :  "  this  motion  is  made  by  request  of  the  Executive  of  the  State 
of  Arkansas,  as  appears  by  his  letter  herewith  filed."  And  they  moved 
for  leave  to  file  their  reasons  for  a  re-argument  and  re-hearing,  at  a  fu- 
ture day.  The  letter  of  the  Governor  referred  to  in  the  motion,  was  as 
follows : 

Executive  Office,  28th  Aug.,  1842. 
Messrs.  Cummins  &  Ashley, 

Attorneys  for  the  Heal  Estate  Bank. 

Gentlemen, — During  the  investigation  of  the  legality  of  the  deed 
of  assignment  by  the  Real  Estate  Bank,  before  the  Supreme  Court,  I 
did  not  feel  myself  (as  the  Executive  of  the  State)  called  on  to  take  any 
steps  while  the  subject  was  pending  before  a  co-ordinate  branch  of  the 
government.  A  decision  has  been  made  by  a  majority  of  the  Court, 
which,  to  say  the  least  of  it,  will  place  the  assets  of  the  Bank,  and  the 
management  or  control  of  the  institution,  beyond  the  reach  of  the  State, 
except  by  a  bill  in  chancery.  The  liability  of  the  State  for  the  whole 
capital  of  the  Bank,  independent  of  the  protection  which  is  due  to  the 
note  and  bond-holders,  renders  it  a  subject  of  deep  and  vital  interest  to 
the  people  of  Arkansas,  as  to  the  manner  in  which  the  institution  is 
controlled  and  wound  up. 

Without,  theiefore,  intending  to  be  considered  by  you  as  officially 
interfering,  but  from  a  sense  of  duty  growing  out  of  the  position  I  oc- 
cupy, and  from  a  hope  that  a  re-examination  of  the  case  will  tend  ulti- 
mately to  place  the  institution  in  a  situation  which  will  be  more  accept- 
able and  advantageous  to  all  the  parties  concerned,  and  as  I  learn  a 
second  application  for  a  re-hearing,  although  unusual,  is  not  without 
precedent  in  the  highest  judicial  tribunal  in  the  United  States,  I  there- 
fore respectfully  suggest  for  your  consideration,  whether  the  interest  of 
the  State  would  not  be  promoted  by  an  application  for  a  re-hearing,  if 
you  should  not  think  it  disrespectful  to  make  the  second  application.  I 
have,  at  least,  discharged  what  may  be  considered  by  some  my  duty, 
and  shall  leave  the  result  and  consequences  to  the  proper  tribunals. 

I  am,  with  respect, 

your  obedient  servant, 

A.  YELL. 

The  motion  was  refused  by  Judge  Dickinson,  who  said  : 

That  the  question  presented  is  of  vital  importance,  as  regards  both 
the  State  and  its  citizens,  is  conceded.  Such  is  the  light  in  which  it 
has  been  viewed  by  the  Court.  In  this,  as  in  all  other  cases,  the  diffi- 
culty in  determining  is  not  the  amount  in  dispute,  but  the  principle  in- 
volved. No  case  has  ever  received  more  profound  attention  from  this 
Court  than  the  one  now  before  us  ;  and  in  none  has  its  judgment  been 
more  firmly  convinced.     Upon  the  argument  for  re-conisderation,  the 
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whole  ground  was  re-examined,  with  the  same  result.     We  know  but 
one  rule  for  our  guidance — the  laic  of  the  land.     Nor  can  I  believe  that 
any  legal,  unbiassed  mind  will,  after  a  careful  investigation  of  the  au- 
thorities, differ  with  us  in  our  opinion,  as  to  the  jurisdiction  of  the  Court, 
and  the  validity  of  the   deed.     No  consideration  of  public  policy  not 
warranted  bylaw — no  fears  of  popular  indignation — will  ever  delay  or 
hasten  my  decision,  when  my  judgment  is  once  convinced.     Totally  in- 
different to  the  private  views  of  individuals,  however  numerous,  elevat- 
ed and  influential  they  might  be,  I  have  never  hesitated,  even  for  one 
moment,  in  announcing  the  convictions  of  my  mind.     I  speak   as  well 
for  my  brother  judges  as  for  myself.      The  labors  of  no  appellate  Court 
in  the  Union  have  been  more  serious  than  of  this.     It  has  been  our  task 
to  meet  questions  of  the  most  exciting  and  complicated  character.     We 
have  had   to  interpret  a  constitution,  differing  in  detail    from    all   the 
American  States,  with  a  code  of  laws  the  most  defective  that  was  ever 
imposed   upon  a  free  people,  and  reconcile  one  with  the  other.     We 
have  endeavored  to  guard  every  interest  that  might  be  affected,  and 
protect  every  citizen  in  the   enjoyment  of  his  rights.     This  court,  it  is 
true,  necessarily  possesses  great  power.     That  power  has  been  exercis- 
ed with  an  eye  single  to  our  public  duties  ;  and,  conscious  of  the  fear- 
lessness and  independence  with  which  they  have  been  discharged,  we 
had  hoped   to  create  a   confidence  in  the  judiciary,  equally  as  broad  as 
its  power.      While  we  neither  sought  nor  declined  the  responsibility 
which  devolved  upon  us,  whether  as  a  court  or  as  judges,  we  have  exer- 
cised no  authority  not  properly  conferred  upon  us  by   the  constitution 
and  the  laws,  at  the  same  time  confining  the  other  departments  to  their 
proper  and  legitimate    spheres.     And    while  we  will   not  permit    the 
rights  of  the  humblest  individual  to  be  violated  with  impunity,  we  should 
impair,  if  not  utterly  destroy,  the  confidence  of  our  citizens  in  the  su- 
preme tribunal  of  the  country,  if  we  should  suffer  it,  on  the  other  hand, 
to  be  controlled  by  individuals,  or  dictated  to  by  either  of  the  other  de- 
partments.    It  is  for  the  legislature  to  declare  the  public  will,  the    judi- 
ciary to  interpret  it,  and  the  executive  to  enforce  it.      The  line  of  distinc- 
tion is  too  broadly  marked  to  be  mistaken. 

If  the  executive  department  shall  so  far  lose  sight  of  its  boundaries, 
as  to  encroach  upon,  or  usurp  the  powers  of  the  judiciary,  or  attempt,  un- 
der the  pretext  of  a  deep  interest  in  the  general  welfare,  to  influence  its 
judgment,  or  control  its  action,  such  interference  should  be  repelled 
with  firmness,  but  with  dignity.  We  may  have  often  erred  in  our  judg- 
ment, but  all,  I  trust,  will  do  us  the  justice  to  admit,  that  where  once 
convinced  of  our  error,  we  have  never  hesitated  to  rectify  it.  We  have 
never  attempted  to  exercise  legislative  or  executive  powers,  or  influ- 
ence the  action  of  either.  The  constitution  forbids  it;  and  while  I 
have  the  honor  of  a  seat  upon  this  bench,  I  cannot  so  far  forget  the  ob- 
ligations of  that  instrument,  as  to  permit  the  rights  and  authoiity  of  this 
Court  to  be  invaded  by  either  of  the  other  departments.  If  such  an  in- 
terference as  is   attempted  in  this  instance  should  be  submitted   to,  it 
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would  be  but  a  precedent  justifying  the  executive,  in  any  case  pendin  ^ 
between  individuals  in  this  Court,  to  come  in  directly  as  a  party,  be 
cause  he  might  think,  however  erroneously,  that  the  interest  of  the  State 
was  jeopardized,  and,  after  a  decision,  ask  that  it  be  again  reviewed. 
If  this  is  permitted  in  the  one  instance,  it  cannot,  consistently,  be  refus- 
ed in  another.  The  right  once  admitted,  cannot  be  limited.  Then,  in- 
deed, would  the  community  have  cause  to  tremble  for  their  security. 
Better  at  once  unite  the  two  departments,  if  one  is  to  be  dictated 
to,  or  rendered  subservient  to  the  other.  It  has  been  my  pride,  while 
sitting  here,  to  settle  the  law,  if  possible,  upon  a  firm  and  sound  basis  ; 
to  extend  protection  to  every  individual,  however  humble  he  might  be; 
to  guard  every  interest,  whether  of  the  public  or  of  individuals  ;  to  se- 
cure the  confidence  of  the  citizen,  by  rendering  the  judiciary  respected 
at  home,  and  elevating  the  character  of  the  State  abroad.  If  I  have  failed 
in  any  one  of  these  objects,  it  has  not  proceeded  from  a  fear  to  travel 
the  path  of  duty,  when  sufficiently  plain  to  follow  it.  And  if,  in  the  dis- 
charge of  my  public  duty,  I  am  not  sustained  by  those  upon  whom  it 
devolves  to  judge  of  my  judicial  acts,  I  must  bow  to  their  decision  in 
silence.  I  have  discovered  no  sufficient  cause  to  justify  me  in  disturbing 
the  judgment  of  the  Court,  as  heretofore  announced;  and,  as  I  cannot 
without  compromising  the  independence  of  this  tribunal,  recognize 
the  right  of  the  Executive  to  interpose  his  wishes  or  opinion  upon  a 
matter  already  solemnly  adjudicated,  the  motion  must  be  refused. 

[Since  the  decision  of  this  case,  the  following  opinion  in  regard  to  it 
has  been  received,  written  by  Chancellor  Kent  :] 

'  CASE    AND    OPINION. 

1  have  read  and  considered  the  following  documents,  submitted  by 
counsel  for  my  opinion  : 

1.  The  copy  of  a  bill  in  Chancery,  sworn  to  on  the  28th  of  April, 
1842,  and  filed  in  Chancery,  before  the  Hon.  John  J.  Clendenin,  Judge 
of  the  Circuit  Court  for  the  county  of  Pulaski,  in  the  State  of  Arkansas, 
and  sitting  therein  as  Chancellor,  by  James  S.  Conway  and  fourteen 
others,  as  Assignees  of  a  Deed  of  Assignment  in  trust,  made  by  the  Real 
Estate  Bank  of  Arkansas,  to  the  complainants. 

2.  The  admissions,  on  the  argument  for  an  injunction,  of  cer- 
tain facts,  and  of  two  resolutions  of  the  Central  Board  of  the  said 
Bank.     I 

3.  The  decretal  order  of  the  Circuit  Judge,  made  on  the  2nd  of 
May,  1842,  denying  the  application  for  an  injunction,  for  want  of  juris- 
diction. 

4.  The  charter  of  the  Real  Estate  Bank  of  Arkansas,  passed  26th  of 
October,  1 836,  and  several  other  acts  of  the  Legislature  of  Arkansas, 
supplementary  thereto. 

5.  The  opinion   of  the  majority  of  the  Supreme  Court  of  the  State 
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of  Arkansas,  on  appeal  from  the  decretal  order  of  the  Circuit  Judge,  in 
which  the  decision  of  the  Circuit  Judge  sitting  in  Chancery  is  reversed. 
The  following  questions  arise  upon  the  case  : 

1.  Had  the  Circuit  Judge,  sitting  as  Chancellor,  jurisdiction  of  the 
case"? 

2.  "Was  the  deed  of  assignment  by  the  Bank,  as  set  forth  in  the  bill, 
valid  in  law  and  binding  in  equity,  so  as  to  require  a  court  of  chancery 
to  sustain  and  enforce  it] 

First,  as  to  the  jurisdiction  of  the  Cix-cuit  Judge  : 

The  constitution  of  Arkansas  declares,  that  until  the  General  As- 
sembly shall  deem  it  expedient  to  establish  courts  of  Chancery,  the  Cir- 
cuit Court  shall,  have  jurisdiction  in  matters  of  equity,  subject  to  appeal 
to  the  Supreme  Court  As  the  powers  of  the  courts  in  equity  are  not 
defined,  they  are  presumed  to  have,  and  it  necessarily  follows  that  they 
have  the  general  jurisdiction  and  powers  in  matter's  of  equity,  which 
belong  to  the  equitable  jurisprudence  of  the  United  States,  as  recogniz- 
ed and  adopted  in  the  National  and  in  the  State  tribunals,  and  which  is 
not  inconsistent  with  the  constitution  of  the  State  of  Arkansas,  nor  con- 
trolled by  her  statute  laws 

It  is  clear  and  demonstrable,  that  the  Circuit.  Court,  upon  establish- 
ed principles  of  equity,  was  bound  to  take  cognizance  of  the  case  stated 
in  the  bill;  and  if  the  assignment  should  be  found  to  t>i  just,  and  true, 
(and  nothing  otherwise  appeared  before  the  Court),  to  give  it  effect  by 
the  process  of  injunction,  enforcing  the  surrender  and  delivery  of  the 
assets  unduly  withheld. 

I  cannot  conceive  of  any  plausible  ground  for  disclaiming  jurisdic- 
tion over  that  trust  deed.  It.  is  one  of  the  plainest  cases  on  that  point 
that  ever  came  under  my  observation.  Trusts  are  one  of  the  great  lead- 
ing heads  of  equity  jurisdiction.  They  in  fact  fall  within  the  exclusive 
cognizance  of  courts  of  equity.  The  books,  and  the  language  and  de- 
cisions of  the  courts  in  England  and  in  this  country,  are  uniform,  and 
speak  one  clear  and  decided  language.  I  need  not  go  into  the  survey 
of  authorities  on  the  point ;  and  indeed  this  duty  has  been  performed  in 
a  complete  manner  in  the  opinion  of  the  Judges  accompanying  the  case. 
I  will  barely  allude  to  the  latest  case  on  the  subject,  that  of  Wat-kins  v. 
Hohium,  16  Peters  Rep.  25,  5S,  59,  in  which-  the  Supreme  Court  of  the 
United  States  declare,  that  equitable  interests  are  cognizable  in  equity, 
and  not  at  law  ;  and  any  attempt  in  a  court  of  law  to  give  effect  to 
equitable  rights,  leads  to  confusion  and  uncertainty  ;  and  that  equitable 
and  legal  jurisdictions  are  wisely  separated  in  those  States  were  courts 
of  chancery  are  established. 

Secondly.  I  think  it  is  equally  clear,  that  the  deed  of  assignment  was 
made  upon  a  valuable  consideration,  by  persons  competent  to  make  it, 
and  made  in  good  faith,  and  was  to  be  regarded  as  valid  and  binding, 
and  to  be  sustained,  and  its  just  provisions  enforced  by  the  powers  and 
process  of  the  Circuit  Court  exercising  "jurisdiction  in  matters  of 
equity."     There  can  be  no  reasonable  doubt  of  it.     A  corporate  Bank, 
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or  other  institution,  as  well  as  private  individuals,  has  a  right,  when  in 
failing  circumstances,  and  it  becomes,  in  most  cases,  a  duty,  undersuch 
a  condition  of  things,  to  assign  its  property  in  trust  to  pay  its  debts,  with 
the  powers  requisite  to  collect  and  distribute  the  proceeds  of  the  assets, 
and  to  give  preferences  among  the  creditors,  if  it  thinks  proper,  accord- 
ing to  its  view  of  the  relative  merits  of  the  debts.  All  this  is  recogniz- 
ed, and  declared,  and  practiced  upon,  as  a  settled  doctrine,  in  the  juris- 
prudence of  the  country.  I  do  not  know  that  it  was  ever  before,  under 
the  modern  and  highly  cultivated  principles  of  equity,  questioned  or  de- 
nied. The  cases  in  Maryland,  before  the  Court  of  Appeals,  in  6  Gill  Sf 
Johnson,  369  and  205.  are  apposite  and  striking  I  allude  to  the  cases 
of  the  Union  Bank  of  Tennssseev.  Ellicott,  and  State  of  Maryland  v '.  The 
Bank  of  Maryland.  In  each  case,  the  bank  being  unable  to  meet  its 
debts,  assigned  its  property  to  a  trustee,  in  trust  to  collect  claims,  and 
pay  debts,  and  distribute  the  proceeds  as  prescribed.  The  Court  of  Ap- 
peals held  the  assignment  to  be  valid,  and  that  the  Bank  had  a  right  to 
give  preferences  among  the  creditors.  The  same  doctrine  was  adn"  itted 
and  sustained  in  the  cases  of  Paul  Revere  \.  Boston  Copper  Co?npany,  15 
Pick.  R.351,  and  of  Catline  v.  Eagle  Bank  of  New  Haven,  6  Conn.  R. 
233.  And  indeed,  the  principle  is  so  well  settled  and  radicated  in  the 
equity  powers  of  the  English  and  American  courts,  that  it  would  seem 
to  be  a  waste  of  labor  to  give  the  point  further  illustration.  The  mas- 
terly ability  with  which  the  whole  law  of  the  case  is  considered  and  dis- 
cussed in  the  opinion  of  the  Supreme  Court,  is  such,  that  I  do  not  feel 
able  to  bring  any  thing  new  to  the  support  of  the  doctrines  of  that 
court. 

It  is  impossible  for  me  to  apprehend  how  a  court  of  chancery,  duly 
instructed  and  enlightened,  and  duly  sensible  of  its  character,  its  trusts, 
and  its  duties,  can  find  ground  to  renounce  jurisdiction  over  such  a 
created  trust. 

I  am  perfectly  satisfied  that  the  Central  Board  of  the  Bank  was  the 
proper,  and  indeed  the  only  power,  to  direct  the  assignment;  and  that 
the  deed  of  assignment  was  valid  and  effectual  with  the  signatures  of 
ten  trustees,  and  that  a  court  of  equity  ought  to  have  held  it  to  be  equal- 
ly so,  if  not  signed  at  all  by  the  trustees,  and  that  their  acceptance  of  the 
trust,  and  acting  under  it,  gave  it  validity  from  the  time  of  its  execution. 
I  am  equally  satisfied  that  the  deed  was  founded  on  a  leo-al  and  merito- 
rious consideration,  and  that  the  creditors  who  are  the  cestuis  que  trust, 
have  a  vested  interest  in  the  assignment,  and  a  right  to  cause  it  to  be 
carried  into  execution  ;  and  that  the  direction  to  pay  by  preferences, 
and  by  annual  instalments,  was  lawful  and  just.  I  do  not  perceive  that 
there  is  a  single  objection  to  the  deed,  which  is  left  unnoticed  and  unan- 
swered in  the  elaborate  'judgment  of  the  Supreme  Court ;  and  I  ven- 
ture to  say,  that  I  subscribe  entirely  to  the  reasoning  and  to  the  conclu- 
sions of  that  Court.  Their  opinion  has  exhausted  the  subject ;  and  the 
Court,  in  my  opinion,  could  not  have  done  otherwise  than  to  reverse  the 
decretal  order  below,  and  award  a  mandamus  to  the  Circuit  Court  to 
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grant  the  injunction,  and  carry  the  provisions  of  the  deed  into  effect. 
Such  a  decision  was  within  their  appellate  jurisdiction,  and  that  juris- 
diction rests  upon  an  express  provision  in  the   constitution  of  the  State. 

JAMES  KENT. 
New  York,  October  17,  1842. 

[Other  opinions  have  been  received,  from  the  most  distinguished 
jurists  in  the  country,  and  among  them,  Judge  Story,  Judge  Gaston 
of  North  Carolina,  Judge  Nicholas  of  Kentucky,  and  S.  S.  Prentiss 
and  George  S.  Yerger,  Esqs.,  of  Mississippi,  all  coinciding  fully  with 
this  Court,  on  the  questions  of  the  jurisdiction  of  the  Chancellor  and  the 
validity  of  the  deed.] 

EQUITY— EXECUTION— SHERIFF. 

Equity  has  no  jurisdiction  to  compel  a  Sheriff  to  pay  over  moneys 
collected  on  execution.  The  proper  remedy  is  by  motion. — Douglass 
y.  Wallace,  11  Ohio  R.  p.  42.     (1843.) 

ERASURE. 

An  erasure  in  an  immaterial  part  of  a  deed,  will  not  vitiate  it,  pro- 
vided such  erasure  be  the  act  of  a  stranger ;  but  it  is  otherwise  where 
made  by  a  party  to  or  claiming  under  it.  But  the  fact  of  alteration  by 
the  party  ought  to  be  proved  and  not  merely  presumed. —  Van  Brunt  v. 
Van  Brunt,  3  Edward's  Chancery  R.,p.  14.     (1843.) 

ERROR. 

A  payment  made  in  error  may  be  recovered  back,  where  such  error, 
though  the  fault  of  the  plaintiff,  has  not  injured  the  party  to  whom  the 
pavment  was  made. — Mastas  v.  Gasquet,  4  Robinson's  La.  R.,  p.  137. 
(1845.) 

A  party  is  entitled  to  an  explicit  answer  by  the  court,  in  their  charge 
to  the  jury,  to  every  point  of  law  submitted  by  his  counsel ;  and  it  is 
error  to  omit  to  answer. — Noble  v.  McClintock,  6  Watts  Sf  Sergeant,  R.  p. 
5S.     (1844.) 

If  an  erroneous  charge  to  the  jury  be  given  on  an  abstract  proposi- 
tion, or  on  a  point  entirely  out  of  any  case  made  by  the  evidence,  and 
the  verdict  can  be  supported  by  the  proof  made,  the  judgment  will  not 
be  reversed. —  Creed  v.  The  Commercial  Bank  of  Cincinnati,  11  Ohio  iv., 
p.  4S9.     (1843.) 

A  contract  or  payment  made  for  the  purpose  of  avoiding  litigation 
cannot  be  rescinded  for  error  of  law. —  Urquhart  v.  Gove,  4  Robinson's 
La.  R.,  p.  207.     (1S45.) 
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ERROR  AND  APPEAL. 

If  testimony  which  is  inadmissible  be  objected  to  on  untenable 
grounds,  and  the  true  ground  be  not  mentioned,  the  latter  will  be  deem- 
ed waived. — Dunham  v.  Simmons,  3  Hill,  609.     (1843.) 

Objections  not  made  at  the  trial  cannot  be  urged  on  a  writ  of  error. — 
Hanford  v.  Artcher,  4  Hill,  271.  (1843.)  See  also  Wdlougkby  v.  Corn- 
stock,  3  Hill,  389  ;  Artcher  v.  Zeb,  5  Hill,  200.     (1844.) 

ESTOPPEL. 

The  acceptor  of  a  bill  cannot  dispute  the  handwriting  of  the  drawer  ; 
and  if  he  do  so  by  plea,  the  acceptance  may  be  replied  by  way  of  estop- 
pel.— Sanderson  and  others  v.  Collman  and  another,  4  Manning  Sf  Gran- 
ger's R.  p.  209.     (1844.) 

An  estoppel  cannot  be  taken  by  inference,  but  must  be  relied  on  in 
pleading.— Dezell  v.  Odell,  3  Hill,  215.     ( 1S43.) 

EVIDENCE. 

Evidence  not  produced  on  the  trial  below,  cannot  be  brought  before 
the  Supreme  Court  on  appeal. — Smelser  v.  Williams,  4  Robinsorfs  La. 
R.,p.l52.     (1845.) 

The  inference  of  a  witness,  drawn  from  facts  and  circumstances 
within  his  knowledge,  is  inadmissable  as  evidence.  A  paper  purport- 
ing to  have  been  made  at  a  certain  place,  is  not  admissable  as  evidence 
of  the  fact  that  the  person  who  executed  it  was  at  that  place  at  the  date 
of  the  paper. — Given  v.  Albert,  5   Watts  Sf  Sergeant,  R.  p.  333.     (1844.) 

The  certificate  of  a  town  clerk,  that  a  person  has  not  conveyed  land, 
is  not  evidence  of  that  fact,  but  it  must  be  proved  by  the  oath  of  a  wit- 
ness or  witnesses. — Hill  v.  Bellows,  15  Vermont  R.,  p.  727.     (1844.) 

It  is  no  objection  to  a  witness  that  he  is  interested  in  a  case,  when 
offered  to  testify  against  his  interest. —  Travis  v.  January,  3  Robinson's 
La.R.p  227.     (1843.) 

Upon  an  objection  to  evidence,  the  Court  will  not  stop  to  hear  the 
testimony  of  the  objecting  party  as  a  ground  to  sustain  their  objec- 
tion.— Moore  v.  Pearson,  6  Watts  fy  Sergeant's  R.,  p.  51.     (1844.) 

When  a  jury,  after  a  cause  is  committed  to  them  and  they  have  gone 
out,  return  and  make  an  inquiry  of  the  Court,  as  to  a  fact,  it  is  within  the 
discretionary  power  of  the  court  to  admit  testimony  respecting  the  mat- 
ter of  such  inquiry — Commonwealth  v.  Ricketson.  5  Metcalf'sR.,  p.  412. 
(1844.) 

When  the  testimony  of  witnesses  is  irreconcilable,  it  is  proper  that 
the  court  should  explain  to  the  jury  the  rules  by  which  the  testimony  of 
witnesses  is  to  be  weighed. — Farley  v.  Ranch,  3  Watt's  fy  Sergeant's 
R.,p.55<l      (1843.) 
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If  a  record  be  destroyed  or  irrecoverably  lost  parol  evidence  is  ad- 
missable  to  show,  that  it  once  existed,  and  the  purport  of  it. — Gove  v. 
Elwell,  22  Maine  R.,  p.  442.     (1S44.) 

The  practice  of  excluding  evidence  by  the  force  of  counteracting 
evidence  is  erroneous. — Vummings  v.  Cummings,  -5  Watts  &/■  Sergeant's 
R.p.553.     (1S44.) 

A  justice  record  cannot  be  countradicted  by  parol  proof. — Pike  v. 
Hill,  15  Vermont  R.,  p.  183.     (1844.) 

A  certificate  of  proof  by  a  subscribing  witness  to  an  agreement  con- 
cerning lands,  or  an  acknowledgment  of  it  by  the  party  before  a  magis- 
trate, is  enough  to  dispense  with  the  common  law  evidence  of  execu- 
cution. — Brotherton  v.  Livingston,  3  Watts  Sf  Sergeant's  R.  p.  334 
(1S43.) 

EVIDENCE— CONFESSION  OF  ADVERSARY. 

Where  one  on  the  trial  of  a  cause  resorts  to  the  confession  of  his 
adversary,  the  evidence  thus  called  out  becomes  the  property  of  both 
parties  ;  and  neither  will  be  allowed  to  have  it  stricken  from  the  cause 
without  the  consent  of  the  other. 

A  party,  who  has  proved  the  confessions  of  his  adversary,  cannot, 
by  afterward  waving  such  proof,  preclude  the  latter  from  giving  evi- 
dence to  show  what  further  was  said  by  him  at  the  same  time  on  the 
same  subject. —  Vebbardv.  Staats,  3  Hill,  144.      (1843.) 

EVIDENCE— DYING  DECLARATIONS. 

It  is  error  to  admit  evidence  of  dying  declarations,  without  first  find- 
ding  that  the  deceased  was  conscious  of  his  condition  when  making 
them. — It  is  not  error  to  allow  a  witness  to  state  the  substance  of  com- 
petent dying  declarations,  although  he  may  not  be  able  to  give  the  pre- 
cise words. — Montgomery  v.  The  State  of  Ohio,  11  Ohio  R.,  p.  424. 
(1843.) 

EVIDENCE— LAW  OF  ANOTHER  STATE. 

What  the  law  of  another  State  is,  is  a  question  of  fact  triable  by  a 
jury,  and  provable,  if  necessary,  by  witnesses. — Ingraham  v.  Hart,  11 
Ohio  R.,p.  255.     (1843.) 

EVIDENCE— MAKERS  OF  JOINT  NOTE. 

Where  process  is  served  on  three  out  of  four  makers  of  a  joint  and 
several  promissory  note,  the  one  not  served  cannot  be  made  a  witness 
in  behalf  of  the  others;  nor  will  it  vary  the  case  any  by  showing,  that 
the  proposed  witness  is  the  principal  in  the  note,  is  a  citizen  of  another 
State,  that  the  defendants  are  able  to  pay  the  debt,  that  they  had  re- 
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leased  the  witness  from  all  liability  to  them,  and  had  deposited  with 
the  Clerk  money  enough  to  cover  all  costs. — Armstrong  v.  JDeshler,  12 
Ohio  R., p.  175.     (1844.) 

EVIDENCE— PAROL. 

Parol  evidence  is  inadmissable  to  prove  a  sale  of  real  estate. — 
Smelser  v.  Williams,  4  Robinson's  La.  R.,  p.  152.      (1845.) 

An  original  paper  in  the  hands  of  a  person  who  cannot  be  reached 
by  the  process  of  the  court,  so  as  to  compel  its  production,  may  be 
proved  by  parol. — Ralph  v.  Brown,  3  Watts  Sf  Sergeant's  R.,  p.  395. 
(1843.) 

EVIDENCE— SECONDARY. 

Secondary  evidence  will  only  be  admitted  when  the  absence  of  bet- 
ter has  been  sufficiently  accounted  for. — Lord  v.  Strot/ier,  4  Robinson's 
La.  R.,  p.  95.     (1843.) 

EXCEPTIONS. 

The  decision  of  a  court  on  a  matter  within  its  discretion,  is  not  the 
subject  of  a  writ  of  error  or  bill  of  exceptions. —  The  Reople  v.  Baker, 
3  Hill,  159  ;   Rapelye  v.  Prince,  4  Hill,  119.     (1843.) 

EXCEPTIONS— BILL  OF. 

One  who  excepts  to  the  opinion  of  an  inferior  court,  must  place  on 
the  record  whatever  may  be  necessary  to  enable  the  Supreme  Court 
to  come  to  a  decision. — Kees  v.  LeJ'cbvre,  4  Robinson's  La.  R.,  p.  15 
(1845.) 

EXECUTION. 

After  the  issuing  of  an  execution,  the  defendant's  transfer  of  his 
personal  property  to  a  bona  fide  purchaser,  having  no  notice  of  the  exe- 
cution, is  valid. — Birdseye  v.  Ray,  4  Hill,  158.     (1S43.) 

The  immunity  of  a  defendant's  dwelling,  from  forcible  entry  is  not 
for  the  personal  protection  of  the  defendant  merely,  but  for  the  protec- 
tion of  his  family  and  property. —  Curtis  v.  Hubbard,  4  Hill,  437.    (1 S43.) 

EXECUTORS. 

Executors  are  esteemed  but  one  person  in  law,  and  acts  done  by 
one  of  several,  relating  to  the  delivery,  sale,  or  release  of  the  testator's 
goods,  are  the  acts  of  all.— Bogert  v.  Hertell,  4  Hill,  492.     (1843.) 

A  judgment  against  executors  or  administrators  is  not  evidence  of 
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the  debt  in  a  subsequent  proceeding  to  charge  heirs  of  devisees. — Most 
v.  McCullough,  5  Hill,  131.     (1S44.) 

EXECUTOR  AND  ADMINISTRATOR. 

Where  there  are  several  executors,  one  has  the  entire  power  of  the 
whole  to  dispose  of  property  which  they  take  qua  executors,  and  the 
act  of  one  alone  is  effectual;  but  not  so  of  trustees:  they  have  but  a 
joint  interest  and  must  act  together  in  a  sale,  receipt  or  release. 

Testator  gave  the  income  of  two-thirds  of  his  real  and  personal 
estate  to  his  two  daughters  for  life  and  the  fee  to  their  issue,  and  the 
fee  of  the  other  third  to  his  grandsons  to  take  at  twenty-one,  with  the 
benefit  of  the  income  by  way  of  maintenance.  And  "  for  the  more 
easy  and  equal  division  of  the  estate,"  he  empowered  his  executors  to 
sell  any  part  of  his  estate. 

The  two  acting  executors  sold  a  freehold  property  and  took  back  a 
mortgage,  in  their  joint  names  as  executors,  for  part  of  the  purchase 
money.  One  of  them,  prior  to  the  amount  being  wanted  for  distribu- 
tion, sold  and  assigned  the  bond  and  mortgage  to  a  purchaser,  and  then 
misapplied  the  money  and  failed.  Held,  that  these  executors  took  the 
bond  and  mortgage  as  trustees,  and  not  in  their  capacity  as  executors 
qua  executors  ;  and  that  the  assignment  by  one  was  not  sufficient  to  vest 
the  right  to  these  securities  in  we  purchaser ;  and  he  was  decreed  to 
ffive  them  up  for  the  cestuis  que  trust. — Hertell  and  others  v.  Van  Buren 
%t  al.,  3  Edward's  Chancery  R.,  p.  20.     (1843.) 

EXECUTORY  PROCESS. 

No  excution  can  be  issued  in  this  State  on  a  judgment  rendered  in 
another  State  which  has  ceased  to  be  executory  there,  in  consequence 
of  no  execution  having  been  taken  out  within  a  year  and  a  day  ofter  it 
was  rendered.  The  courts  of  this  State  cannot  enforce  a  judgment, 
which  the  court  of  the  State  in  which  it  was  rendered,  cannot  exe- 
cute.— Fillet  v.  Edgar,  4  Robinson's  La.  R.,  p.  274.     (1845.) 

FACTS  FOR  THE  JUDGE  AND  JURY. 

In  an  action  for  indicting  maliciously  and  without  probable  cause, 
if  the  defendant  set  up  facts  as  shewing  probable  cause,  the  judge  must 
determine  whether  the  facts,  if  proved,  or  any  of  them  constitute  such 
cause.  The  jury  is  to  decide  only  whether  the  facts,  or  facts  inferred 
from  them,  exist.  And  this  however  complicated  or  numerous  the  facts 
maybe. — Tanton  v.  Williams,  2  Queen's  Bench  R.,  p.  169.     (1844.) 

FAMILY  RECORDS. 

In  an  action  against  a  justice  of  the  peace  by  a  parent,  to  recover 
the  penalty  for  marrying  his  minor  son,  the  entry  in  the  family  Bible  ot 
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the  son's  birth,  proved  by  the  oath  of  the  plaintiff,  is  competent  evidence 
of  the  minority  of  the  son.—  Carksaddon  v.  Pom-man,  10  Watts'  R.,  p.  8? 

FATHER  AND  CHILD. 

Illegitimate  children,  though  duly  acknowledged,  have  no  claim 
against  the  estate  of  their  natural  father,  but  for  alimony. 

The  rights  acquired  by  children  legitimated  by  the  subsequent  mar- 
riage of  their  parents,  have  no  effect  against  gratuitous  dispositions, 
previously  made  by  the  latter. — The  legitimation  has  no  retroactive  ef- 
ect.  It  operates  only  from  the  date  of  the  marriage. — Liautaudv.  Bap- 
tiste,  3  Robinson's  La.  R.,  p.  Ail.     (1843.) 

FELONY. 

A  mere  solicitation  to  commit  a  felony  is  an  offence. —  TJie  People  v. 
Bush,  4  Hill,  133.     (1843.) 

Petit  larceny  is  not  a  felony,  within  the  meaning  of  the  statute, 
though  one  still  at  common  law.  Carpenter  v.  Nixon,  5  Hill's  R.,  p. 
260.     (1844.) 

FEME  COVERT. 

*  > 

Where  the  wife  became  entitled  to  the  premises  as  heir  at  law  during 
her  coverture,  and  her  husband  conveyed  his  life  estate  therein,  and  his 
grantee  continued  in  possession  for  more  than  thirty  years,  the  husband 
still  living,  she  may  after  the  decease  of  her  husband  make  an  entry  and 
recover  the  land. — Mellusv.  Snowdcn,  21  Maine  R.,p.  201.     (1843.) 

FENCES. 

By  the  common  law  the  tenant  of'a  close  was  not  bound  to  fence  against 
an  adjoining  close,  unless  by  force  of  prescription,  but  the  legal  obliga- 
tion of  the  tenants  of  adjoining  lands  to  make  and  maintain  partition 
fences,  when  no  prescription  exists,  and  no  agreement  has  been  made, 
rests  entirely  on  positive  provisions  by  statute  ;  and  trespass  will  lie 
against  the  owner  of  cattle  entering  on  the  grounds  of  another,  though 
there  be  no  fence  to  obstruct  them,  unless  he  can  protect  himself  by 
statute,  or  prescription,  or  agreement. —  Thayer  v.  Arnold,  4  Metcalf's 
R.,p.  589.     (1S43.)      Churchill  v.  Evans,  1  Taunt,  R..p.  529. 

When  cattle  have  escaped  from  an  adjoining  close  into  that  of  the 
defendant's,  through  defect  offences  which  he  is  bound  to  repair,  he  is 
not  justified  in  driving  them  out  into  the  highway,  and  leaving  them 
there,  although  it  .may  be  their  best  way  back;  and  trespass  will  lie. — 
Carruthers  v.  Hollis,  8  Ad.  fyE.  R.,  p.  113. 

The  plaintiff  in  case  against  the  defendant  for  not  repairing  his 
fences,  per  quod  the  plaintiff's  horses  escaped  into  the  defendant's  close, 
and  were  there   killed  by  the  falling  of  a  hay-stack. — Held,  that  the 
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damage  was  not  too   remote,  and  that  the  action  was  maintainable. — 
Powell  v  Salisbury,  2  Y.  fyj.  R.  p.  391. 

An  occupant  of*  land  who  is  bound  to  maintain  a  fence  between  his 
own  and  an  adjoining  enclosure,  may  place  half  of  a  fence,  of  reasona- 
ble dimensions,  on  the  land  of  the  adjoining  owner  ;  and  he  may  cut 
half  of  a  ditch  on  the  land  of  such  owner,  when  a  ditch  is  proper  for  a 
partition  fence.— Newell  v.  Hill,  2  Met  calf 's  K,  p.  180.  When  a  dis- 
pute arises  as  to  the  proportion  of  a  fence  to  be  maintained  by  each 
party,  it  may  be  settled  by  the  fence  viewers,  even  where  there  has 
been  an  agreement  on  the  subject. — Burger  v.  Kortright,  4  J.  R.,p  414. 

FIERI  FACIAS. 

Where  a  writ  if  ji.  fa.  is  delivered  to  the  sheriff,  with  directions  to 
suspend  the  execution,  and  in  the  mean  time  another  writ  is  delivered 
by  another  creditor,  the  sheriff  is  bound  to  levy  under  the  latter  writ  in 
preference  to  the  former,  although  the  former  writ  was  not  delivered 
with  any  fraudulent  intent  to  protect  the  goods  of  the  debtor. — Hunt  v. 
Hooper  anl  another,  1  Dowling  Sf  Lowndes'  Practice  R.,  p.  626.      (1S45.) 

Case  against  the  sheriff  of  Middlesex  for  not  levying  under  a  writ 
of  fieri  facias,  and  for  a  false  return  of  nulla  bona : — Plea,  not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,it  appeared,  that  the  plain- 
tiff having  obtained  a  judgment  against  a  person  of  the  name  of 
Ward,  issued  thereon  a  writ  of fieri  facias,  which  was  delivered  to  the 
defendants,  as  sheriff  of  Middlesex,  on  the  7th  of  June,  1S43,  with  di- 
rections to  issue  a  warrant  immediately.  On  the  following  dii'y  a  sei- 
zure took  place  under  that  writ.  Before  the  plaintiffs  writ  had  issued, 
namely,  on  the  1st  of  June,  1S43,  one  Bird  had  delivered  to  the  defen- 
dants a  writ  of  fieri  facias  against  the  goods  of  Ward,  with  directions 
to  execute  it,  and  at  the  same  time  susroiested  that  the  following  morn- 
ing  would  be  the  best  time  for  that  purpose,  but  no  direction  was  given 
not  to  execute  it  until  that  time.  In  the  mean  time,  however,  Ward 
requested  Bird  to  stay  the  execution,  and  promised  him  £50  if  he  would 
do  so.  Bird,  in  consequence,  verbally  desired  the  defendants  to  sus- 
pend the  execution,  and  on  the  2nd  of  June,  1813,  gave  them  a  written 
notice  not  to  execute  the  writ  until  further  orders.  On  the  9th  of  June, 
the  d£50  not  having  been  paid  by  Ward,  Bird  repaired  the  defendants 
to  proceed  with  the  execution,  and  the  bailiff  accordingly  entered,  but 
found  another  bailiff  in  possession  under  the  plaintiff's  writ.  The  de- 
fendants, however,  proceeded  to  sell  under  Bird's  execution,  and  paid 
over  c£27,  the  amount  realized,  to  him,  and  returned  nulla  bona  to  the 
plaintiff's  writ.  The  learned  judge  having  left  the  question  to  the  jury, 
they  found  that  Bird's  writ  was,  in  the  first  instance,  intended  to  be  exe- 
cuted, and  not  suspended  until  the  following  morning.  A  verdict  was 
then  found  for  the  defendants,  leave  being  reserved  for  the  plaintiff  to 
enter  a  verdict  for  him,  if  the  court  should  be  of  opinion  that  under  the 
circumstances  he  was  entitled  to  recover. 
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A  rule  nisi  having  been  obtained  accordingly, 

Erie  Sf  Crompton  showed  cause,  and  contended,  that  Bird's  writ  was 
entitled  to  the  priority,  upon  the  general  rule  of  law,  that  where  two 
writs  against  the  same  defendant  are  delivered  to  the  sheriff  on  differ- 
ent days,  and  no  sale  takes  place,  the  party  who  first  delivered  his  writ 
is  entitled  to  a  preference,  unless  the  execution  was  merely  colorable. 
They  cited  Hutehinsoy  v.  Johnson,  1  T.  R.  729 ;  Bradley  v.  Wyrtdham, 
1  Wils.  44;  Kempland  v.  Macauley,  Peahc,  65;  S.  C.  4,  T.  R.  436; 
Vririgle  v.  Isaac,  11  Price,  445;  Smallcomb  v.  Cross,  1  Ld.  Raym.  251  ; 
Murtindale  v.  Booih,  3  B.  fy  Ad.  498  ;  Drewe  v.  Lainson,  11  Ad.  fy  EM. 
529;  S.  C.  3  P.Sj-B.245. 

Butt,  in  support  of  the  rule,  argued,  that  the  execution  of  Bird's 
wiit  having  been  countermanded,  it  was  not  a  writ  upon  which  the 
sheriff  could  act,  and  that,  therefore,  the  second  writ  was  entitled  to  the 
priority.  He  cited  Payne  v.  Drewe,  4  East.  523,  S.  C.  1  Smith,  170  ; 
Minshall  v.  Lloyd,  2  M.  8f  W.  450 ;  Wintle  v.  Freeman,  1 1  Ad.  $  Ell. 
539,  S.  C.  1  G.  8f  D.  93  ;  Withers  v.  Henly,  3  Beels,  96,  S.  C.  Cro. 
Jac.  379  ;  Samuel  v.  Duke,  6  Dowl.  536,  S.  C.  3  M.  Sf  W.  622 ;  Jones  v. 
Atherton,  7  Taunt.  56. 

The  judgment  of  the  Court  wras  delivered  by — 

Park  B.,  (after  stating  the  facts,  his  Lordship  proceeded)  : — The 
only  question  is,  whether  the  defendants  were  justified  in  giving  Bird's 
writ  a  preference,  and  paying  over  the  proceeds  to  him.  There  is  no 
doubt  that  the  sheriff,  as  between  him  and  the  different  execution- 
creditors,  is  bound  to  execute  that  writ  which  is  first  delivered  to  him 
to  be  executed,  and  is  responsible  to  the  first  creditor  who  so  delivered 
his  writ,  if  he  does  not.  On  the  part  of  the  defendants,  it  was  contend- 
ed, that  they  were  justified  in  preferring  Bird,  because  Bird's  writ  was 
first  delivered  to  them  within  the  meaning  of  this  rule,  and  that  such 
first  delivery  entitled  him  to  a  perference,  unless  it  was  fraudulent  that 
is,  unless  it  was  put  into  the  sheriff's  hands  merely  to  cover  the  goods 
against  a  subsequent  execution,  without  any  intention  to  make  an  ac- 
tual levy,  in  which  sense,  Bird's  execution  was  not  fraudulent.  The 
plaintiffs  counsel,  on  the  other  hand,  contended,  that  Bird's  writ  ought 
to  have  no  preference,  because,  although  it  was  first  delivered  to  be 
executed,  such  execution  was  afterwards  countermanded,  and  while 
such  countermand  continued,  the  writ  must  be  considered  as  not  de- 
livered at  all  to  be  executed,  because  the  defendants  could  not  act  on 
it,  and  that  the  second  order  to  execute  could  give  it  no  priority.  All 
the  authorities  bearing  on  this  question  were  cited  on  one  side  or  the 
other.  On  full  consideration  of  them,  we  are  of  opinion  that  the  plain- 
tiff's argument  is  well  founded.  To  the  plaintiff's  complaint,  that  the 
defendants  have  not  executed  his  writ,  their  excuse  is,  that  they  had  a 
prior  writ  in  their  hands  to  be  executed  when  the  plaintiff's  writ  was 
delivered  to  them,  and  that  they  did  execute  the  writ  by  seizing  and 
selling  under  it.     The  plaintiff's  answer  to  that  excuse  is,  that  when  his 
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writ  was  delivered,  the  defendants  had  received  orders  not  to  execute 
the  former  writ,  and  which,  consequently,  they  had  no  right  to  execute, 
and  would  have  been  trespassers  if  they  had  attempted  to  do  so,  and, 
therefore,  could  not  legally  seize  or  sell  under  that  writ.  This  is,  we 
think,  a  good  answer  to  the  sheriff's  excuse.  That  the  sheriffs  would 
have  been  trespassers  by  acting  under  the  countermanded  writ,  and 
which  was,  therefore,  a  writ  not  delivered  to  be  executed,  was  settled 
by  the  recent  case  in  this  court,  of  Barker  v.  St.  Quintin,  1  Dowl.  § 
Lownd.  Prac.  R.,  p.  542.  The  authorities  relied  on  by  the  defendants 
in  support  of  the  position  that  a  writ  first  delivered  is  to  have  the  pre- 
ference, unless  it  be  fraudulently  delivered  in  the  sense  before  men- 
tioned, do  not  sustain  it.  In  Kempla?id  v.  Macauley,  Lord  Kenyon  does 
not  rest  the  case  on  the  ground  of  fraud,  but  says,  that,  if  the  sheriff  is 
directed  not  to  execute  the  first  writ  before  a  given  day,  and  another 
execution  in  the  mean  time  comes,  he  must  execute  that.  To  the  same 
effect  is  JPringle  v.  Isaac,  which  last  case  did  not  turn  on  the  supposed 
fraudulent  intent  to  protect  the  goods,  but  on  the  omission  of  the  plain- 
tiff to  direct  the  writ  to  be  executed,  and  Wood,  B.,  said,  "  the  case 
was  within  the  principle  of  Kempland  v.  Macauley,  and  the  question  of 
fraud  need  not  be  left  to  the  jury."  In  Smallcomb  v.  Cross,  which  has 
the  appearance  of  supporting  the  defendant's  position,  Lord  Holt  is  re- 
ported to  have  said,  obiter,  (for  it  was  unnecessary  to  the  decision  of  the 
case,)  that  no  action  lies  against  the  sheriff,  because  he  who  delivered 
the  writ  would  not  take  a  warrant,  so  it  seems  he  had  a  design  only  to 
keep  the  first  execution  in  his  pocket  to  protect  the  defendant's  goods 
by  fraud.  Though  Lord  Holt  infers  from  the  plaintiff's  conduct  a  fraudu- 
lent intent,  he  does  not  treat  that  intent  as  essential,  in  order  to  deprive 
him  of  his  priority.  The  last  case  cited  was  Bradley  v.  Windham,  in 
which  the  writ  was  delivered  nominally,  with  orders  to  execute  it ;  and 
there  was  an  actual  seizue  by  the  sheriff,  so  that  it  became  a  question 
whether  such  seizure  was  void  on  the  ground  of  its  being  only  colora- 
ble, and  meant  to  protect  the  property.  We  are,  therefore,  of  opinion, 
that  in  this  case,  the  countermand  of  the  execution  of  the  writ  was  equi- 
valent to  its  withdrawal  at  the  time,  and  Bird's  writ  could  not  be  con- 
sidered as  having  been  delivered  to  the  sheriff  to  be  executed  until  the 
order  to  proceed,  which  was  after  the  delivery  of  the  plaintiff's  writ, 
and,  consequently,  the  rule  must  be  absolute  to  enter  the  verdict 
for  <£27. 

Rule  absolute. 

A  sheriff  has  a  right  to  retain  possession  of  property  sold  by  him, 
during  the  pendency  of  a  rule  to  show  cause  why  the  sale  should  not  be 
set  aside. — Bayon  v.  Breedlove,  3  Robinson's  La.  R.,  p.  383.     (1843.) 

FINDER  OF  LOST  PROPERTY. 

The  Roman  law  denied  to  the  finder  of  lost  property  a  reward  for 
finding  it;  and  according  to  the  stern  doctrine  of  TJlpian,  Dig.  74,  2, 
44,  sec.  4 — 10,  it  was  even  considered  to  be  theft,  to  convert  to  one's 
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own  use,  animo  lucrandi,  property  found,  when  the  finder  had  no  rea- 
son to  believe  it  had  been  abandoned.  The  English  law  requires,  that 
the  animus  Jurandi  must  have  existed,  when  the  property  was  first  re- 
ceived or  taken,  to  constitute  larceny. — Rex  v.  Mucklow,  1  Ryan  8f 
Mody's  R.,  p.  160 ;  Butler's  case,  3  Inst.  107,  Lord  Coke,  2  East's  P.  G. 
663  ;  The  People  v.  Anderson,  14  John's  R.,  p.  294.  It  is  not  larceny,  if 
there  be  no  evidence  to  show  that  the  finder  at  the  time  knew  who  the 
owner  was,  though  he  afterwards  fraudulently  concealed  the  fact  of 
finding  the  property. —  The  People  v.  Cogdell,  1  Hill's  R.,  p.  94.  But, 
on  the  other  hand,  the  doctrine  of  Ulpian  is  not  without  approbation 
in  some  of  the  modern  decisions,  and  it  has  been  held,  that  if  the  person 
who  finds  property  lost,  and  knows  the  owner,  and  notwithstanding  con- 
ceals and  converts  the  property  to  his  own  use,  it  is  larceny, —  The  State 
v.  Weston,  9  Comr.  R.,  p.  527 ;  2  Russell  on  Crimes,  p.  100,  103;  The 
People  v.  McGarren,  17  Wendell's  R.,  pAOi.  The  finder  of  lost  proper- 
ty is  entitled  to  indemnity  against  necessary  and  reasonable  expenses 
incurred  on  account  of  the  chattel,  but  not  to  a  reward,  if  none  has 
been  promised. — Reeder  v.  Anderson,  4  Dana's  R.,  p.  193;  Armory  v. 
Flynn,  10  John's  R.,  p.  102  ;  Rinstead  v.  Ruck,  2  Wm.  Blackstone,  p.  1117. 
The  finder  of  a  check  or  lottery  ticket,  is  not  entitled  to  payment  of  the 
money  due  upon  it,  if  the  party  paying  has  notice  that  the  holder  came 
to  the  possession  of  it  by  finding,  Payment  under  such  circumstances, 
to  the  holder,  would  be  no  bar  to  an  action  by  the  owner. — McLaugh- 
lin.  v.  Waite,  5  Wendell's  R.,  p.  404. 

In  Massachusetts,  the  finder  of  lost  money  or  goods,  must  give  no- 
tice as  prescribed,  and  if  no  owner  appears  within  one  year,  one  half 
goes  to  the  finder,  and  the  other  half  to  the  town. 

In  Illinois,  the  finder  of  lost  goods,  money  or  choses  in  action  takes 
them  if  not  above  fifteen  dollars  in  value,  and  no  claimant  within  one 
year  after  due  public  notice — if  above  that  value,  they  are  to  be  sold  in 
six  months  for  public  use. 

FORCIBLE  ENTRY  AND  DETAINER. 

A  purchaser  at  a  tax  sale  cannot  obtain  possession  by  proceeding 
under  the  act  for  forcible  entry  and  detainer. — Kelley  v.  Hunter,  12 
Ohio  R.,  p.  216.     (1844.) 

Although  a  forcible  entry,  and  forcible  detainer  are  charged  in  the 
same  indictment,  they  are  nevertheless  distinct  offences ;  and  the  de- 
fendant may  be  acquitted  of  one,  and  convicted  of  the  other.  So  if  one 
is  defectively  set  out,  he  may  be  convicted  of  one  that  is  well  set  out. — 
The  People  v.  Rickert,  8  Cow.  R.,  p.  226. 

Every  man  having  a  right  of  entry  into  lands  may  assert  the  right, 
provided  he  commits  no  such  acts  of  violence  as  will  subject  him  to  a 
criminal  prosecution. — Langdon  v.  Potter,  3  Mass.  R.,p.  215. 
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FOREIGN  CORPORATION. 

A  corporation  established  by  the  laws  of  a  foreign  country  may 
maintain  an  action  in  this  commonwealth. — British  American  Land  Co. 
v.  Ames,  6  Metcalfs  R.,  p  391 .     (1844.) 

FOREIGNERS— JURISDICTION  OVER. 

In  regard  to  foreigners,  resident  in  a  country,  although  some  jurists 
deny  the  right  of  a  nation  generally  to  legislate  over  them,  it  would 
seem  clear,  upon  general  principles  of  international  law,  that  such  a  right 
does  exist;  and  the  extent,  to  which  it  should  be  exercised,  is  a  matter 
purely  of  municipal  arrangement  and  policy.  Huberus  lays  down  the 
doctrine  in  his  second  axiom  :  All  persons  who  are  found  within  the 
limits  of  a  government,  whether  their  residence  is  permanent  or  tempo- 
rary, are  to  be  deemed  subjects  thereof. — Huberus,    Tom.  2,   Lib.  1,  tit. 

3,  sec.  2,  p.  538;  Henri/  on  Foreign  Law,  ch.  8,  p.  54,  ch.  9,  p.  63,  ch.  10, 
p.  71.  Boullenois  says,  that  the  sovereign  has  a  right  to  make  laws  to 
bind  foreigners  in  relation  to  their  property  within  his  domains  ;  in  re- 
lation to  contracts,  and  acts  done  therein,  and,  in  relation  to  judicial 
proceedings  if  they  implead  before  his  tribunals. — 1  Boullenois,  Pr.  Gen. 

4,  5,  p.  3.  And,  further,  that  he  may,  of  strict  right,  make  laws  for  all 
foreigners,  who  merely  pass  through  his  domains,  although  commonly 
this  authority  is  exercised  only  as  to  matters  of  police. — 1  Boullenois  Pr, 
Gen.  5,  p.  3.  Vattel  asserts  the  same  general  doctrine,  and  says,  that 
foreigners  are  subject  to  the  laws  of  a  State,  while  they  reside  in  it. — 
Vattel,  B.  1,  ch.  19,  sec.  213 ;  B.  2,  ch.  8,  sec.  99,  101.  And,  in  relation 
to  disputes,  which  may  arise  between  foreigners,  or  between  a  citizen 
and  a  foreigner,  he  holds,  that  they  are  to  be  determined  by  the  judge 
of  the  place,  and,  according  to  the  laws  of  the  place  of  the  defendant's 
domicil. —  Vattel  B.  2,  ch.  S.  sec.  103. 

There  are  nations,  indeed,  which  wholly  refuse  to  take  cognizance 
of  controversies  between  foreigners,  and  remit  them  for  relief  to  their 
own  domestic  tribunals,  or  to  that  of  the  party  defendant ;  and,  especial- 
ly, as  to  matters  originating  in  foreign  countries.  Thus  in  France,  with 
few  exceptions,  the  tribunals  do  not  entertain  jurisdiction  of  controver- 
sies between  foreigners  respecting  personal  rights  and  interests.  —  Par- 
dessus,  Droit.  Comm.  Tom.  5  art.  1476  to  147S,  p.  "23S  ;  Henry  on  Foreign 
Law,  Appendix,  p.  214  to  216.  But  this  is  a  matter  of  mere  municipal 
policyand  convenience,  and  does  not  result  from  any  principles  of  in- 
ternational law.  In  England,  and  America,  on  the  other  hand,  suits 
are  maintainable,  and  are  constantly  maintained,  between  foreigners, 
when  either  of  them  is  within  the  territory  of  the  State,  in  which  tht 
suit  is  brought. 

But,  although  every  nation  may  thus  rightfully  exercise  jurisdiction 
over  all  persons  within  its  domains;  yet,  we  are  to  understand,  that,  in  re- 
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gard  thereto,  the  doctrine  applies  only  to  suits  purely  personal,  or  to  suits 
connected  with  property  within  the  same  sovereignty.  For,  although  the 
person  may  be  within  the  territorial  jurisdiction  ;  yet,  it  is  by  no  means 
true,  that,  in  virtue  thereof,  every  sort  of  suit,  may  there  be  maintainable 
against  him.  A  suit  cannot,  for  instance,  be  maintained  against  him  so  as 
absolutely  to  bind  his  property  situate  elsewhere,  and,  a  fortiori,  not  so  as 
absolutely  to  bind  his  rights  and  titles  to  immoveable  property  situate  else- 
where. It  is  true,  that  some  nations  do,  in  maintaining  suits  in  personam, 
attempt,  indirectly,  by  their  judgments  and  decrees,  to  bind  property 
situate  in  other  countries  ;  but  it  is  always  with  the  reserve,  that  it  binds 
the  person  only  in  their  own  courts  in  regard  to  such  property.  And, 
certainly  there  can  be  no  pretence,  that  such  judgments  or  decrees  bind 
the  property  itself,  or  the  rights  over  it,  which  are  established  by  the 
laws  of  the  place,  where  it  is  situate.  If  a  Court  of  Chancery,  in  Eng- 
land, should  compel  a  bankrupt  by  its  decree,  to  convey  his  personal 
and  real  estate,  situate  in  foreign  countries,  to  the  assignees  under  the 
commission  (as  it  was  at  one  time  thought  they  might  do,  although  now 
the  doctrine  is  repudiated). — Ex  Parte  Blades,  1  Cox,  R.,  p.  398  ;  Sel* 
krig  v.  Dacies,  2  Rose,  Bank,  cases  p.  97  ;  also,  291,  S.  C.  2  Dow  R.,  p. 
231.  Yet,  such  a  decree  would  not  operate  to  transfer  the  property,  so 
as  to  affect  the  rights  of  creditors,  or  the  regular  operation  of  the  laws 
of  the  State  rei  sit&.  So,  a  foreign  court  cannot,  by  its  judgment  or 
decree,  pass  the  title  of  land  situate  in  another  country  ;  neither  can  it 
bind  such  land  by  a  judgment  or  decree,  that  in  default  of  the  defen- 
dants in  the  suit  conveying  it,  it  shall  be  conveyed  by  the  deed  of  its 
own  officers  to  the  plaintiffs.  Such  a  conveyance,  made  by  its  officers, 
would  be  treated,  in  the  country,  where  the  land  is  situate,  as  a  mere 
nullity.—  Watts  v.  Waddle,  G  Peters'  R.,  p.  389,  400. 

FOREIGN  LAWS. 

When  the  laws  of  another  State  which  should  govern  the  case,  are 
not  in  evidence,  our  own  must  prevail. —  Van  Wyck  v.  Hills,  4  Robin- 
ton's  La.  R.,  p.  140.     (1845.) 

FOREIGN  LAWS— IGNORANCE  OF. 

With  respect  to  any  ignorance  arising  from  foreign  birth  and  edu- 
cation, it  is  an  indispensable  rule  of  law,  as  exercised  in  all  civilized 
countries,  that  a  man,  who  contracts  in  a  country,  engages  for  a  compe- 
tent knowledge  of  the  law  of  contracts  of  that  country.  If  he  rashly  pre- 
sumes to  contract  without  such  knowledge,  he  must  take  the  inconveni- 
ences resulting  from  such  ignorance  upon  himself ;  and  no  attempt  to 
throw  them  upon  the  other  party,  who  has  engaged  under  a  proper 
knowledge  and  sense  of  the  obligation  which  the  law  would  impose 
upon  him  by  virtue  of  that  engagement. — Dalrymple  v.  Dalrymple,  2 
Hagg.  Consist.  R.,  p.  61. 
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FOREIGN  LAWS— MISINTERPRETATION  OF. 

Cases  sometimes  occur,  in  which  the  tribunals  of  a  foreign  country 
are  called  upon  to  decide  upon  the  law  of  another  country,  where  the 
contract  is  made;  and  they  by  mistake  misinterpret  that  law.  In 
such  a  case,  if  they  discharge  the  parties  from  the  obligation  of  the  con- 
tract, in  consequence  of  such  misinterpretation  of  the  foreign  law,  that 
discharge  will  not  be  held  obligatory  upon  the  courts  of  the  country, 
where  the  contract  was  made.  A  recent  case  has  occurred  on  this  sub- 
ject. A  bill  of  exchange,  drawn  in  France,  and  endorsed  there,  and  ac- 
cepted and  payable  in  England  at  a  banker's,  was  passed  by  an  endorsee 
in  discharge  of  an  antecedent  debt ;  and  upon  presentment  for  payment, 
it  was  dishonored,  and  the  banker's  clerk  by  mistake  cancelled  the  ac- 
ceptance, and  then  wrote  on  it,  "cancelled  by  mistake."  Afterwards 
the  endorsee,  who  had  so  passed  the  bill  in  discharge  of  his  debt,  cited 
all  the  parties,  and,  among  others,  the  creditor  and  holder  of  the  bill 
before  the  tribunals  of  France,  who  decreed,  that  the  cancellation  ope- 
rated as  a  suspension  of  legal  remedies  against  the  acceptor,  and  conse- 
quently discharged  the  other  parties,  the  endorsers,  as  well  as  the  draw- 
er. A  suit  was  afterwards  brought  by  the  creditor  against  the  debtor- 
endorser  in  England ;  and  it  was  held  that  the  courts  of  France  had 
mistaken  the  law  of  England,  as  to  the  effect  of  the  cancellation  ;  and 
that  the  plaintiff  was  entitled  to  recover  against  the  defendant  the  full 
amount  of  the  debt,  notwithstanding  the  decree  in  the  French  courts. — 
Novelli  v.  Rossi,  2  Barn.  SfAdolph.  R.,  p.  757. 

FORFEITURE. 

Where  a  lease  is  forfeited  for  non-payment  of  rent,  the  exact  rent 
due  by  the  terms  of  the  lease  must  be  demanded  before  sunset  of  the 
day  when  due,  on  the  land,  at  the  most  notorious  place. — Boyd  v.  Tol- 
bert,  12  Ohio  R., p.  212.     (Ib44.) 

FORMER  SUIT. 

If  a  creditor  sue  one  of  several  co-  contractors  upon  a  joint  understak- 
ing  and  recover  judgment,  this  will  bar  a  new  suit  against  all;  for  the 
original  security,  and  consequently  the  remedy  upon  it,  is  merged  in  the 
judgment.  Otherwise  if  the  creditor  fail  in  his  suit,  and  no  judgment 
be  recovered  by  him. — Pierce  and  another  v.  Kearney,  5  Hill,  R.,  p.  S2 
(1844.) 

FRAUD. 

Though  a  l'epresentation  made  by  a  vendor,  respecting  goods  sold 
by  him,  be  not  true  in  fact,  yet  if  he  believe  it  to  be  true,  it  is  not  a 
ground  of  action  by  the  vendee  against  him  for  fraud   in  the  sale.     But 
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it  is  otherwise  if  he  make  an  untrue  representation,  as  of  his  own  know- 
ledge, not  knowing  whether  it  is  true  or  false. — Stone  v.  Denny,  4  Met- 
calf's  R.,  p.  181.     (1844.) 

Where  a  contract  is  entered  into  for  fraudulent  or  illegal  purposes, 
the  law  refuses  its  aid  to  enable  either  party  to  disturb  such  parts  of  it 
as  have  been  executed  or  carried  into  effect ;  and  as  to  such  parts  as 
remain  executory,  it  will  not  compel  the  contractor  to  perform  his  en- 
gagements or  pay  damages  for  non-performance  ;  thus,  in  both  cases, 
leaving  the  parties  where  it  found  them. — S.  C,  4  Hill,  424.     (1843.) 

By  the  statute  of  frauds,  no  action  shall  be  brought  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  shall  be  in  writing. — Loc/cwood  v. 
Barnes,  3  Hill,  128.     (1843.) 

FRAUD  AND  COVIN. 

To  a  count  in  debt  on  a  promissory  note,  the  defendant  pleaded  that 
the  note  was  obtained  from  him  by  the  plaintiffs  and  others  in  collusion 
with  them,  by  fraud,  covin,  and  misrepresentation,  wherefore  the  note 
was  void  in  law  : — Held,  that  this  plea  was  not  sustained  by  evidence 
that  the  note  was  given  by  the  defendant  and  another,  as  sureties,  for  a 
sum  advanced  to  a  third  person  by  the  plaintiffs,  who  falsely  held  them- 
selves out  to  the  world  as  a  society  formed  and  acting  under  certain 
irdes  and  regulations. —  Green  v.  Gasden,  4  Scott's  N.  R.,  p.  13.  (Is43.) 

FRAUD— JUDGMENT  MAY  BE  IMPEACHED  FOR. 

Judgments  of  State  Courts  have  the  same  faith  and  credit  in  other 
States,  as  they  have  in  the  States  where  they  are  rendered. — Constitu- 
tion U.  S.,  Art,  3,  sec.  4  ;  Act  of  Congress  26th  May.  1790,  ch.  11.  They 
are  therefore  put  upon  the  same  footing  as  domestic  judgments.  But 
this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the  court, 
in  which  the  original  judgment  was  rendered,  to  pronounce  the  judg- 
ment, nor  an  inquiry  into  the  right  of  the  State  to  exercise  authority 
over  the  parties,  or  the  subject-matter,  nor  an  inquiry,  whether  the  judg- 
ment is  founded  in,  and  impeachable  for  a  manifest  fraud. —  Taylor v. 
Rryden,  8  John's  R.,  p.  173.  The  Constitution  did  not  mean  to  confer 
any  new  power  upon  the  States ;  but  simply  to  regulate  the  effect  of 
their  acknowledged  jurisdiction  over  persons  and  things  within  their 
territory. — Aldrick  v.  Kinne,  4  Connect.  R.,p.  380;  Hall  v.  Williams,  6 
Pick.  R.,  p.  237  ;  Bissell  v.  Briggs,  9  Mass.  R.,p.  462  ;  Shumway  v.  Still- 
man,  6  Wend.  R.,  p.  447;  Evans  v.  Tarleton,  9  Sergt.  Sf  Rawie's  R.  p. 
260 ;  Benton  v.  Bur  got,  10  Sergt.  fy  Raivle's  R  ,p.  240  ;  Hancock  v.  Bar- 
rett, 1  Hall.  Sup.  Ct.  R.,  p  155  ;  Wilson  v.  Niles,  2  Hall,  Sup.  Ct.  R., 
p.  35S  ;  Hoxie  v.  Wright,  2  Vermont  R.,  p.  263  ;  Bellows  v.  Ingraham,  2 
Vermont  R.,  p.  573.  It  did  not  make  the  judgments  of  other  States  do- 
mestic judgments  to  all  intents  and  purposes;  but  only  gave  a  general 
validity,  faith,  and  credit  to  them  as  evidence.     No  execution  can  issue 
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upon  such  judgments  without  a  new  suit  in  the  tribunals  of  other  States 
And  they  enjoy  not  the  right  of  priority,  or  privilege,  or  lien,  which 
they  have  in  the  State,  where  they  are  pronounced,  but  that  only,  which 
the  Lex  fori  gives  to  them  by  its  own  laws  in  their  character  of  foreign 
judgments. — McElmoyle  v.  Cohen,  13  Peters'  R.,p.  312,  328  and  329. 

FRAUDULENT  CONVEYANCES. 

A  creditor  may  maintain  a  trustee  process  against  the  vendee  of 
property,  fraudulently  purchased  to  keep  it  from  being  attached,  and 
is  not  obliged  to  try  the  validity  of  the  sale  by  attaching  the  proper- 
ty.— Crane  v.  Stickles  and  Trustees,  15  Vermont  R.,p.  252.     (1S44.) 

GENERAL  ISSUE. 

When  the  terms  of  a  contract  are  varied  by  a  contemporaneous 
memorandum,  a  defence  arising  therefrom  may  be  given  in  evidence 
under  the  general  issue,  but  if  the  memorandum  was  made  after  the 
original  contract,  such  defence  must  be  pleaded  specially. — Heath  and 
others  v.  Durant,  1  Dowling  Sf  Lowndes'  Practice  R.,  p.  571.     (1S45.) 

GOODS  SOLD. 

The  mere  delivery  of  goods  by  A  to  B  will  not  support  an  action  at 
the  suit  of  A,  for  goods  sold  and  delivered,  when  it  appears  that  D 
was  to  pay  B  a  commission  upon  the  sale  of  the  goods  by  B. — Miller  v 
Newman,  6  Manning  Sf  Granger's  R.,  p.  646.     (1844.) 

GROWING  CROPS. 

A  conveyance  of  land  conveys  the  grain  growing  upon  it  to  the  pur- 
chaser. And  the  fact  that  the  vendor  took  care  of  the  grain  growing, 
and  the  fence  around  it,  after  the  conveyance,  without  objection  from 
the  vendee,  does  not  alter  the  right  of  the  parties. —  Wilkins  v.  Vash- 
binder,  7  Watts'  R.,  p.  378  ;  Foote  v.  Colvin,  3  Johns'  R.,  p.  216  ;  Kitt- 
redge  v.  Woods,  3  New  Hampshire  R.,  p.  503;  Crews  v.  Pendleton,  1 
Leigh's  R.,  p.  297  ;   Bank  of  Pennsylvania  v.  Wise,  3  Watt's  R.,  p.  394. 

HABEAS  CORPUS. ' 

A  defendant  brought  up  by  habeas  to  be  charged  in  execution  ten- 
dered the  amount  of  debt  and  costs. — Held,  that  he  was  entitled  to  be 
discharged  out  of  custody  without  payment  of  the  court  fees  in  respect 
of  the  writ. — Dabzell  v.  Cullen,  1  Dowlingfy  Loimdes'  Practice  R.,  p.  448. 
(1845.) 

On  a  proceeding  before  an  officer  by  habeas  corpus  to  obtain  the  dis- 
charge of  a  soldier,  the  latter  is  not  a  competent  witness  to  support  the 
application. —  The  United  States  v.  Wyngall ,  5  Hill,  16,  (1S44.) 
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HAND-WRITING. 

A  witness  having  no  previous  knowledge  of  the  hand-writing  of  a 
party,  cannot  be  permitted  to  testify  as  to  its  authenticity  from  a  mere 
comparison  of  hands  in  court. —  Wilson  v.  Kirkland,  5  Hill,  R.,  p.  182. 
(1844.) 

HIGHWAYS. 

The  grant,  or  laying  out  of  a  highway,  gives  only  a  right  of  way  to 
the  puhtic;  but  the  fee,  or  right  of  soil,  remains  in  the  original  owner, 
and  an  action  of  trespass  will  lie  for  any  exclusive  appropriation  of  the 
soil. —  The  Trustees  of  the  Presbyterian  Society  in  Waterloo  v.  The  Albany 
and  Rochester  Rail  Road  Co.,  3  Hill,  567.  (1843.)  See  also  Gidney  v. 
Earl,  12  Wend.  98  ;  Lambert  v.  Hoke,  14  J.  R.  4S3 ;  Cortelyou  v.  Van 
Brunt,  2  J.  R.  357  ;  Jackson  ex  dem.  Yates  v.  Hathaway,   15  J.  R.  447. 

Towns  cannot  be  made  liable  for  the  expense  of  building  a  road,  by 
subsequently  repairing  the  same,  and  suffering  the  public  to  use  it  as  a 
highway. — Pratt  et  al.w.  Sivanton,  15  Vermont  R.,  p.  147.     (1844.) 

Commissioners  are  authorized  to  adjust  controversies  in  relation  to 
encroachments  upon  public  roads  by  amicable  settlement. 

They  have  a  discretion  to  take  security  on  such  settlement  for  the 
payment  of  money;  and  such  securities  are  valid. — Cot?i?n,rs  of  High- 
ways of  Courtlandvtlle  v.  Peck,  5  Hill,  215.     (1844.) 

HIGHWAY  SURVEYOR. 

The  refusal  of  a  highway  surveyor  to  execute  a  receipt  for  a  tax 
bill,  does  not  vacate  his  office. — Cummings  v.  Clark  et  at.,  15  Vermont 
R.;p.  G53.     (1844.) 

HOMICIDE. 

A.  charge  of  culpable  homicide  found  relevant  against  both  a  shop- 
keeper and  his  servant,  in  respect  that  the  former  had  culpably  entrust- 
ed his  servant  with  the  charge  of  drugs  which  were  sold  in  the  shop, 
and  the  latter  had  culpably  dispensed  to  a  customer  such  an  excessive 
dose  of  tartar  emetic  as  to  cause  death. — Regina  v.  Henderson  8f  Law- 
son,  1  Broun's  Justiciary  R.,  £».  360.     (1844.) 

Robert  Henderson;  grocer,  and  William  Lawson,  shopman  to  the  said 
Robert  Henderson,  were  charged,  before  the  Circuit  Court  of  Justici- 
ary, held  at  Perth  on  the  23d  April,  1842,  with  culpable  homicide  : 

JiV  so  far  as,  you  the  said  Robert  Henderson  dm,  in  the  course  of 
the  year  1840  or  1841,  and  previously  thereto,  the  particular  time  being 
to  the  Prosecutor  unknown,  procure  various  drugs  and  medicines  ;  and, 
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in  particular,  a  considerable  quantity  of  the  poisonous  substance,  some- 
times used  in  small  quantities  as  a  medicine  in  certain  cases,  and  known  by 
the  name  of  tartar  emetic,  in  order  that  the  same  might  be  supplied  and 
sold  in  your  shop  to  the  lieges  ;  and  did,  at  the  same  time,  make  it  to  be 
publicly  and  generally  known,  that  you  were  possessed  of  various  drugs 
and  medicines,  to  be  administered  or  prescribed  and  sold  by  you  as  a  drug- 
gist and  apothecary,  when  applied  to  for  medicine  in  any  particular  case, 
and  did  give  out  and  lead  the  public  to  believe  that  you  were  qualified 
to  act  as  a  druggist  and  apothecary  in  the  administration  of  drugs  or 
medicines  :  And  did,  in  prosecution  of  your  said  business  as  a  drug- 
gist and  apothecary,  in  the  course  of  the  year  1S41,  recklessly  and  cul- 
pably, employ  the  said  William  Lawson,  as  your  shopman  or  assistant, 
in  selling,  prescribing,  and  administering  drugs  and  medicines  as  afore- 
said, when  the  lieges  should  resort  to  your  shop,  for  the  purpose,  and  in 
the  circumstances  before-mentioned  ;  though  the  said  William  Lawson 
was,  as  you  well  knew,  ignorant  of  the  proper  kinds  and  quantities  of 
medicine,  and  particularly  of  tartar  emetic,  that  could  be  safely  given, 
as  well  as  of  the  cases,  in  which  medicines,  and  particulaily  tartar 
emetic  ought  to  be  given  ;  and,  you  the  said  William  Lawson  being  ig- 
norant, as  aforesaid,  did,  notwithstanding  your  ignorance,  recklessly  and 
culpably  undertake  to  act  as  shopman  or  assistant  aforesaid,  for  the 
sale,  prescription,  and  administration  of  the  drugs  and  medicines  in 
said  shop  :  And  you  the  said  Robert  Herderson  were  also  yourself  ig- 
norant of  the  nature  and  qualities  of  the  drugs  and  medicines  afore- 
said in  which  you  dealt,  and  had  not  such  knowledge  of  drugs  and 
medicines,  as  to  enable  you  to  judge  of  the  proper  kinds  and  quantities 
which  ought  to  be  administered  in  cases  of  sickness  ;  and,  in  particu- 
lar, you  were  ignorant  of  the  proper  quantity  of  tartar  emetic  which 
could  be  fitly  and  safely  given  as  a  dose,  or  at  least  if  not  ignorant  there- 
of, you  did  culpably  fail  or  neglect  to  instruct  the  said  William  Law- 
son,  as  to  the  proper  quantity  of  the  said  tartar  emetic  which  could  be 
safely  given,  or  as  to  the  cases  in  which  it  was  proper  to  administer  it, 
although  you  employed  and  entrusted  him  in  the  administering  and 
disposing  thereof:  And  during  the  course  of  the  year  1841,  and  in  the 
month  of  January  1842,  or  part  of  said  time,  various  drugs  and  medi- 
cines were  sold  by  you  the  said  Robert  Henderson,  and  by  you  the  said 
William  Lawson,  or  by  one  or  other  of  you,  within  the  said  shop  at 
Leven  aforesaid,  to  parties  who  applied  for  medicine  for  the  cure  of 
different  ailments,  and  it  became  in  consequence  generally  known  in 
the  town  and  neighborhood  of  Leven  aforesaid,  that  medicines  and 
medical  advice  could  be  obtained  from  you  the  said  Robert  Henderson 
and  from  you  the  said  William  Lawson,  or  from  one  or  other  of  you, 
in  your  said  shop  :  And  the  20th  day  of  January,  1S42,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  December,  1S41,  immediately  pre- 
ceding, or  of  February  immediately  following,  Grace  Brown  or  John- 
ston, then  and  now  or  lately  residing  in  Leven  aforesaid,  then  wife,  and 
now  widow  of  James  Johnston  teacher  there,  being  desirous  of  giving 
to  her  said  husband  a  vomit  or  emetic,  of  a  safe  and  proper  descriptio 
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sent  Ann  Johnston  daughter  of  the  said  James  Johnston,  to  the  afore- 
said shop  of  you  the  said  Robert  Henderson,  desiring  her  to  ask  there- 
for, and  purchase  a  vomit  or  emetic,  to  be  used  and  taken  by  her  said 
father  :  And  accordingly,  time  last  above  libelled,  the  said  Ann  John- 
ston did  repair  to  the  said  shop,  and  finding  therein  you  the  said  Wil- 
liam Lawson,  acting  as  shopman  or  assistant  aforesaid,  she  applied  to 
you  the  said  William  Lawson  for  a  vomit  or  emetic,  to  be  used  and  taken 
by  her  said  father,  whose  name  she  at  the  same  time  mentioned,  and 
who  was  known  to  you  the  said  William  Lawson  :  That,  thereupon, 
you  the  said  William  Lawson  did,  then  and  there,  wickedly,  ignorant- 
ly,  recklessly,  and  culpably  weigh  out  and  sell  to  the  said  Ann  John- 
ston sixty  grains  or  thereby  of  tartar  emetic,  to  be  taken  by  her  said 
father,  as  a  vomit  or  emetic,  and  the  whole  of  which  quantity  was  wrap- 
ped up  by  you  the  said  William  Lawson  in  a  parcel,  and  handed  by 
you  to  the  said  Ann  Johnston,  as  the  proper  kind  and  quantity  of 
medicine  to  be  administered  to  the  said  James  Johnston  for  the  above 
purpose  :  That  the  said  parcel  of  tartar  emetic  was  accordingly,  im- 
mediately or  shortly  thereafter,  delivered  to  the  said  Grace  Brown  or 
Johnston,  by  the  said  Ann  Johnston,  and  the  entire  contents  of  the  said 
parcel  were,  in  the  course  of  the  said  day,  administered  in  a  tumbler  or 
cup  of  watar,  by  the  said  Grace  Brown  or  Johnston,  to  her  said  hus- 
band, in  his  said  house,  and  were  so  administered  by  her,  and  taken  and 
swallowed  by  him,  under  the  belief  that  the  said  dose  of  medicine  was 
of  the  proper  kind  and  proper  quantity  for  a  safe  vomit  or  emetic,  which 
belief  was  created  by  you  the  said  Robert  Henderson,  and  you  the  said 
William  Lawson  having  undertaken  to  sell,  and  having  held  yourselves 
out  as  qualified  to  administer  or  prescribe  drugs  and  medicines  when  ap- 
plied to  by  the  lieges  for  medicines  in  any  particular  case,  and  having 
6old  and  delivered  the  said  sixty  grains  or  thereby  of  tartar  emetic,  as  a 
proper  dose  to  be  given  to  the  said  James  Johnston  as  a  vomit  or 
emetic,  that  the  said  dose  of  tarter  emetic  was  much  to  great  to  be  safe- 
ly given  as  a  vomit  of  emetic,  or  for  any  good  purpose  whatever,  and 
could  not,  if  swallowed  be  otherwise  than  poisonous  and  speedily  de- 
structive of  life  ;  and,  accordingly,  the  said  James  Johnston  soon  after 
swallowing  the  same,  was  seized  with  mortal  pains  and  sickness,  and 
died  in  the  course  of  the  same  night,  or  following  morning,  in  his  house 
at  Leven  afoi-esaid ;  end  the  said  James  Johnston  was  thus  culpably 
bereaved  of  life,  by  the  gross  ignorance,  negligence,  recklessness,  and 
other  culpable  conduct  above  libelled,  of  you  the  said  Robert  Hender- 
son and  William  Lawson,  or  one  or  other  of  you. 

Objections  having  been  stated  for  both  the  pannels  to  the  relevancy 
of  the  indictment,  the  Court,  (Lords  Moncreiff  and  Cockbura),  in  re- 
spect that  it  did  not  appear  from  any  thing  presented  to  them,  that  any 
similar  case  had  been  put  to  trial  in  this  country,  certified  the  case  to 
the  High  Couit,  in  order  that  the  general  question  raised  by  the  pleas 
of  the  pannels  might  be  authoritatively  settled. 

The  case  came  to  be  advised  this  day. 

C.  Robertson,  for  the  panned  Lawson,  argued,  that  the  sjyecies  factt 
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set  forth  in  the  indictment  did  not  warrant,  as  against  him,  the  charge  of 
culpable  homicide.  Upon  an  introductory  narrative,  with  regard  to 
Lawson,  that  in  the  course  of  the  year  1841,  he,  being  ignorant  of  the 
proper  kinds  and  quantities  of  medicine,  and  of  the  cases,  in  which  such 
medicines  ought  to  be  given,  did  notwithstanding  his  said  ignorance, 
recklessly  and  culpably  undertake  to  act  as  shopman  or  assistant  to  the 
other  pannel  Henderson,  for  the  sale,  prescription,  and  administration 
of  the  drugs  and  medicines  in  his  shop  ;  and  farther,  that  during  the 
course  of  the  year  1S41,  and  in  the  month  of  January,  1842,  or  part  of 
said  time,  various  drugs  and  medicines  were  sold  by  Lawson,  as  well  as 
by  Henderson,  to  parties  who  applied  for  them,  so  that  it  became  gene- 
rally known  in  the  neighborhood  that  medicines  and  medical  advice 
could  be  obtained  from  him  as  well  as  from  his  master,  the  pannel  Law- 
son  is  charged  with  having,  on  the  20th  January,  1842,  in  his  capacity 
of  shopman  or  assistant  aforesaid,  wickedly,  ignorantly,  recklessly,  and 
culpably  weighed  out  and  sold  and  delivered  to  a  customer  an  excessive- 
ly large  quantity  of  tartar  emetic,  for  the  purpose  of  it  being  used  as 
an  emetic ;  which  dose  having  been  so  used,  caused  death.  This 
charge  is  one  of  a  peculiar  nature,  and  has  never  yet  been  heard  of  in 
this  country.  Hume,  Vol.  1,  p.  193,  merely  conjectures  the  possibility 
of  such  a  charge,  and  is  unable  to  quote  any  authority  for,  his  opinion. 
But  admitting  that  offences  of  this  nature  are  indictable,  it  is  submitted, 
that,  under  the  circumstances  libelled,  the  major  proposition  is  not 
borne  out  by  the  minor,  so  far  as  Lawson  is  concerned.  In  England, 
several  cases  of  this  kind  have  occurred  [cases  of  Lex  v.  Long,  4  Car- 
rington  fy  Payne's  R.,  p.  398  ;  Rex  v.  Van  Butchell,  3  Carrington  Sf  Payne's 
R.,  p  629,  and  other  cases  there  referred  to.)  In  these  it  was  held  that  a 
medical  practitioner  was  not  liable  criminally,  unless  his  conduct  was 
characterized  by  gross  ignorance,  gross  recklessness,  or  gross  rashness; 
that  a  servant  was  not  answerable,  where  he  acted  under  his  master's 
orders  ;  and  that  it  made  no  difference  whether  the  practitioner  was 
regularly  educated  or  not.  Now,  referring  to  these  decisions,  can  it 
be  said  that  the  pannel  was  guilty  of  '  gross  recklessness'  on  the  occa- 
sion libelled  1  The  original  contract  of  service  between  him  and  the 
other  pannel  was  surely  not  culpable,  not  only  because  he  was  entitled 
to  rely  upon  receiving  proper  instruction  from  his  master,  but  particu- 
larly as  the  chief  business  carried  on  by  Henderson  (as  proved  by  the 
designation  given  him  in  the  present  libel)  was  of  a  harmless  character, 
that  of  a  '  grocer.'  Supposing,  however,  that  the  pannel  had  been  cul- 
pable, sometime  in  the  year  1841,  when  he  entered  upon  his  service, 
he  might  have  good  reason,  considering  the  inteivening  practice  which 
he  is  said  to  have  had  in  the  administering  of  medicines,  for  supposing 
that  he  was  properly  qualified  upon  the  20th  January,  1842.  It  was 
clearly  the  duty  of  the  master  to  have  instructed  his  shop-boy.  The  in- 
dictment, therefore,  charges  Henderson,  alternately,  with  being  himself 
ignorant  of  the  nature  and  qualities  of  the  medicines  which  he  kept,  or 
at  least  with  culpably  failing  to  instruct  Lawson  regarding  these.  If, 
according  to  the  one  supposition,  the  master  culpably  neglected  to  give 
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his  servant  that  instruction  which  he  had  aright  to  expect,  the  blame 
lay  entirely  with  the  former,  and  formed  a  sufficient  excuse  for  the 
blunder  of  the  latter.  But  if,  on  the  other  view,  the  master  was  igno- 
rant, the  legal  presumption  was,  that  any  mistake,  which  the  shop-boy 
committed,  was  attributable  solely  to  the  ignorance  of  his  master,  and 
the  erroneous  lessons  which  he  had  received  from  him. 

Patten,  for  the  pannel  Henderson,  argued,  that  the  narrative  of  facts 
libelled  as  applicable  to  him  was  insufficient  to  justify  the  charge.  To 
render  the  indictment  relevant  against  Henderson,  it  should  have  been 
averred  that/^e  prescribed  or  administered  the  fatal  dose.  There  was  no 
recklessness  in  trusting  Lawson,  who  had  some  experience  in  the  busi- 
ness of  the  shop,  and  if  his  recklessness,  as  the  prosecutor  himself  aver- 
red, had  caused  the  loss  of  life,  he  alone  w;is  to  blame.  His  master 
was  not  bound  to  assume,  that  he  would  administer  large  doses  of 
medicine  at  his  own  hands.  It  has  never  been  held  that,  where  a  party 
is  in  a  situation  in  which  he  may  do  injury,  another  party,  not  connect- 
ed with  the  injurious  act,  shall  be  responsible.  Suppose  that  a  joint  stock 
company  should  employ  a  servant,  who,  by  gross  recklessness,  occa- 
sioned an  accident,  could  all  the  members  of  the  company  be  indicted  ? 
Take  the  case  of  a  steamboat  company, — 

Lord  Meadowbank. — Suppose  that  they  assumed  street  porters  to 
manage  the  steam  engines,  and  that  a  collision  occurred  in  consequence, 
I  would  not  wish  to  be  a  shareholder. 

Patton  continued. — But  can  the  present  case  be  distinguished  from 
that  of  a  person,  who  has  put  down  in  an  exposed  situation  a  loaded 
gun,  which  is  taken  up  and  discharged  by  another  person,  so  as  to  oc- 
casion the  death  of  a  third  party  1  In  every  case  of  this  kind,  the  party 
who  fired  the  shot,  has  alone  been  held  responsible  for  the  death  caus- 
ed by  it.  It  is  submitted  that  here  the  species  jacti,  set  forth  in  the 
libel,  clearly  absolves  the  pannel  from  that  gross  recklessness,  which  is 
necessai'y  to  constitute  culpable  homicide. 

Lord  Moncreiff  stated,  that  Lord  Cockburn  and  he  had  certified  the 
case,  not  on  account  of  any  doubts  which  they  entertained,  as  to  the 
relevancy  of  the  charge,  but  on  account  of  its  novelty  in  this  country, 
and  the  importance  of  the  general  question  raised. 

Lord  Cochburn.  We  were  induced  to  certify  it  principally  by  the  pas- 
sage in  Hume,  Vol.  1,  p.  194,  where  the  relevancy  of  such  a  charge  is 
spoken  of  as  questionable. 

The  Lord  Justice  General. — Although  it  was  highly  proper,  that  the 
question  here  raised  should  receive  deliberate  consideration,  none  of 
your  lordships  can  have  the  slightest  doubt  of  the  relevancy  of  this  in- 
dictment. This  person  Henderson,  chose  not  to  confine  himself  to  the 
sale  of  groceries,  which  appears  to  have  been  his  regular  business,  but 
gave  notice  to  the  public  that  he  would  also  dispense  medicines.  He 
assumed  the  character  of  a  druggist  or  apothecary,  and  engaged 
the  other  pannel  Lawson  as  his  assistant.  It  was  the  bounden  duty  o.. 
Henderson  to  take  good  care,  that  his   assistant  was  properly  qualified, 
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and  carefully  looked  after,  and  it  was  also  the  bounden  duty  of  Lawson 
not  to  undertake  the  employment,  or  to  act  under  it,  without  proper 
instructions.  The  poor  man,  who  was  killed,  had  sent  for  a  common 
emetic,  and  Lawson,  employed  and  entrusted  by  Henderson,  gave  to 
be  administered  by  him,  as  a  proper  dose  for  the  purpose  required,  such 
an  enormous  quantity  of  tartar  emetic  as  could  not  possibly  be  adminis- 
tered without  imminent  danger  of  life.  This  was  done  by  the  person 
so  employed  and  so  authorised  by  Henderson,  and  who,  if  not  instruct- 
ed, ought  to  have  been  instructed  by  him.  These  circumstances  when 
all  taken  together,  clearly  infer  such  culpability  as  to  warrant  the  charge 
of  culpable  homicide  against  both  pannels. 

The  Court  having  unanimously  concurred  in  this  opinion,  the  ob- 
jections were  repelled,  and  the  libel  found  relevant. 

On  the  motion  of  the  public  prosecutor,  the  diet  against  the  pannels 
was  deserted  pro  loco  et  tempore. 

[T^ese  parties  were  afterwards  brought  before  the  Perth  Circuit 
Court,  Aatumn  1842,  when  the  Advocate-Depute,  in  respect  that  the 
main  object  of  the  pi'osecution  had  been  gained,  by  the  libel  having 
been  found  relevant,  and  that  there  was  some  reason  to  doubt, 
whether  the  death  libelled  had  not  been  accelerated  by  other  causes, 
than  the  culpable  conduct  of  the  pannels,  consented  that  the  Court 
should  desert  the  diet  simpliciter,  which  was  accordingly  done.] 

HORSE  STEALING. 

Under  an  indictment  for  theft,  particularly  horse  stealing,  the  prose- 
cutor may  relevantly  chai'gethe  theft  of  other  property  besides  a  horse. 
Regina  v.  Mitchell  fy  Donald,  1  Broun's  Justiciary  R.,p.  261.  (1844.) 

HUSBAND  AND  WIFE. 

If  an  action  be  brought  against  a  feme  sole,  and  a  judge's  order  be 
made  by  consent,  to  stay  proceedings,  or  payment  of  the  debt  and  costs 
by  a  certain  day,  otherwise  final  judgment ;  and  before  that  day  she  in- 
termarries, and  on  the  day  in  question,  default  is  made  ;  judgment  may 
still  be  entered  up  against  her  by  her  maiden  name,  and  she  may  be 
taken  in  execution  under  a  capias  ad  satisfaciendum  awarded  against 
her  alone.  Thorpe  v.  Caroline  Argles,  1  Doiding  <$•  Lowndes''  Practice 
R.,p.  831.  (1845.) 

F.  Kelly  showed  cause  against  a  rule  which  had  been  obtained  by 
Erie,  to  set  aside  the  proceedings  in  the  above  cause,  and  to  discharge 
the  defendant  out  of  custody,  on  the  ground  of  irregularity,  the  defend- 
ant being  a  married  woman.  The  action  which  was  brought  against 
her,  dumsola,  was  for  goods  sold  and  delivered,  and  the  judge's  order 
had  been  made  by  the  consent  of  the  parties,  to  stay  all  proceedings  in 
the  action  until  a  certain  day,  and  if  the  debt  and  costs  were  not  then 
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paid,  the  plaintiff  was  to  be  at  liberty  to  enter  up  final  judgment.  Be- 
fore that  day,  the  defendant  had  intermarried  with  one  Barret.  The 
money  was  not  paid  at  the  appointed  time,  and  the  plaintiff  proceeded 
to  enter  up  final  judgment  against  her  in  her  maiden  name,  and  sued 
out  a  writ  of  ca.  sa.,  under  which  she  was  taken  in  execution.  The 
above  rule  had  been  obtained  on  the  ground  that  the  judgment  and  ca. 
sa.  were  irregular,  inasmuch  as  the  consent  on  which  they  were  found- 
ed, was  taken  away  by  the  act  of  marriage.  It  is  submitted,  however, 
that  they  are  not  irregular.  In  Cooper  v.  Hunchin,  4  East.,  521,  which 
is  a  leading  authority  on  the  subject,  it  was  held,  that  where,  after  inter- 
locutory judgment  against  nfeme  sole  upon  a  contract,  she  marries,  the 
plaintiff  may  proceed  to  judgment  and  execution  against  her,  without 
joining  the  husband  by  seire facias.  The  only  distinction  between  that 
case  and  the  present  is,  that  there  interlocutory  judgment  had  been 
signed  against  her  while  unmarried.  But  this,  it  is  contended,  can 
make  no  difference.  In  3  Black.  Com.,  414,  which  was  cited  in  the  ar- 
gument in  the  above  case,  the  position  is  broadly  laid  down,  that  "if 
an  action  were  originally  brought  against  a  wife  when  sole,  and  pending 
the  suit,  she  marries,  the  capias  shall  be  awarded  against  her  only,  and 
not  against  her  husband;"  and  Doyley  v.  White,  Cro.  Jac,  323,  and 
Bull.  N.  P.  23,  S.  C,  is  cited  as  an  authority  for  this  position.  If  the 
husband  had  been  joined,  the  plaintiff  might  still  have  taken  the  wife 
also  in  execution. 

The  only  object  of  joining  the  husband,  therefore,  is,  where  the 
plaintiff  is  not  satisfied  with  proceeding  against  the  wife  alone.  In 
Doe  dem.,  Taggart  v.  Butcher,  3  M.  8f  Sel.,  557,  it  was  held  to  be  no  ir- 
regularity to  issue  an  habere  facias  possessionem  and  a  fi.  fa.  against  a 
fem.e  covert  by  her  maiden  name,  where  the  ejectment  had  been  com- 
menced against  her  before  marriage.  And  in  that  case,  the  cause  had 
not  even  proceeded  to  trial,  before  she  married.  In  Wilkins  v.  Wether- 
ill,  3  B.  fy  P.,  220,  it  was  held,  that  if  a  feme  covert  be  taken  in  execu- 
tion under  a  warrant  of  attorney  given  by  her  as  a  feme  sole,  the  court 
will  not  discharge  her  on  a  summary  application.  In  King  <$*  Wife  v. 
Jones.  2  Strange,  811,  the  defendant  in  the  court  below,  as  in  the  present 
case,  was  a.  feme  sole  at  the  time  of  the  commencement  of  the  action, 
and  the  court  held,  that  her  subsequent  intermarriage  would  not  abate 
the  plaintiff's  wtit.  It  is  said,  that  the  present  case  differs  from  those 
cited,  inasmuch  as  here  the  judgment  is  signed  by  consent,  and  the  act 
of  marriage  takes  away  the  power  to  consent.  But  that  is  not  exactly 
so,  for  here  there  is  a  judge's  order,  and  although  consent  was  necessa- 
ry to  make  that  order;  yet  being  made,  it  stands  a  judicial  act,  and 
cannot  be  revoked,  as  in  a  submission  to  ai-bitration,  to  which  the  pre- 
sent case  is  compared. 

Erie,  in  support  of  the  rule.  The  cases  cited  are  where  judgment 
has  been  obtained  in  the  ordinary  course.  Here  judgment  has  been 
signed  out  of  the  ordinary  course.  It  has  been  signed  by  consent; 
which  is  the  same  as  if  it  had  been  done  by  virtue  of  a  warrant,  or  at- 
torney, or  cognovit.     In  the  ordinary  case  of  a  submission  to  arbitration. 
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the  act  of  marriage  is,  ipso  facto,  a  revocation  of  the  arbitrator's  authori- 
ty, Charnley  v.  Winstanley,  5  East.,  226  ;  Andrews  v.  Palmer,  4  B.  8f 
Aid.,  250.  It  is  exactly  like  the  case  of  a  warrant  of  attorney,  which  is 
certainly  revoked,  Staples  v.  Purser,  2  Dowl.,  764  ;  Hartford  v.  Mat- 
tin  gly,  2  Chit.  R.,  1 17.  There  is  no  peculiar  legal  force  attaching;  to  a 
judge's  order.  It  operates  only  as  a  consent  of  the  parties.  How  then 
is  this  consent  of  any  greater  force  than  an  agreement  to  refer  to  arbi- 
tration under  a  judge's  order?  Besides,  this  judgment  is  only  to  be 
signed  conditionally,  if  the  defendant  do  not  pay  before  a  certain  day. 
But  before  that  day  she  marries,  and  her  power  to  pay  is  taken  away 
by  law.  The  law,  in  making  marriage  the  death  of  all  the  civil  rights 
of  a  woman,  has  also  provided  that  it  shall  be  her  emancipation  from 
all  liabilities. 

Williams,  J. — I  think  the  authorities  cited  by  Mr.  Kelley  against 
this  rule  are  very  strong.  Mr.  Erie  admits,  that  if  this  case  had  been 
in  the  ordinary  course,  they  would  have  been  in  point ;  but  he  relies  on 
the  judgment  having  been  signed  in  pursuance  of  a  Judge's  order  made 
by  consent,  and  that  the  fact  of  marriage  takes  away  the  consent.  At 
the  date  of  the  Judge's  order,  however,  the  ability  to  consent,  and  all 
the  requisites  to  make  it  binding  on  her  part  existed,  the  order  was 
therefore  valid  at  the  time,  and  the  defendant  herself  afterwards  takes 
steps  to  put  it  out  of  her  power  to  comply  with  the  terms  of  it.  I 
think,  that  the  marriage  intervening,  does  not  prevent  plaintiff  from 
treating  her  as  a  feme  sole,  and  that  the  judgment  and  execution  are  good 
as  against  her,  and  this  rule  must  consequently  be  discharged. 

Rule  discharged,  without  costs. 

The  mortgage  of  the  wife  on  the  property  of  her  husband  for  her 
dotal  and  paraphernal  rights,  exists  without  being  recorded. — Johnsofiv. 
Pilster,  4  Robinson's  La.  R.,  p.  71.      (1845.) 

A  husband  and  wife  lived  apart  from  each  other  ;  at  the  death  of  the 
wife,  she  was  possessed  of  money  which  was  assumed  to  be  the  accu- 
mulations of  interest  arising  from  stock  settled  to  her  separate  use  :— ^ 
Held,  that  the  husband  was  entitled  to  this  money  in  his  marital  right. — ■ 
Tugman  v.  Hopkins,  5  Scott's  New  Rep.,  p.  464.     (1S43.) 

Held,  that  the  wife  of  a  pannel,  though  inadmissible  as  a  witness 
upon  the  trial  of  her  husband,  may  be  exhibited  in  court  for  the  pur- 
pose of  identification;  and  if  unwilling,  may  be  compelled  to  attend  for 
that  purpose. — Regina  v.  Bnjce,  2  Broitris  Justiciar)/  R.  p.  119.     (1S44.) 

James  Bryce  was  charged  with  murder  : 

Cleghorn,  for  the  pannel,  objected  to  that  part  of  the  indictment, 
which  set  forth  that  Mary  Parkinson  or  Bryce,  the  wife  of  the  pannel, 
was  '  to  be  shown  or  exhibited  in  evidence  for  identification'  at  his  trial, 
and  moved  that  that  part  of  the  libel  should  be  delete.  He  also  object- 
ed to  her  name  being  included  in  the  list  of  witnesses.  The  rule  of 
law  is  clear,  both  in  Scotland  and  England,  that  one  spouse  cannot  bear 
evidence  on  the  trial  of  the  other ;    yet  the  prosecutor  here  proposes  to 
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make  the  wife  bear  witness  against  her  husband,  not,  perhaps,  bj  ex- 
amining her,  but  by  exhibiting  her  person  to  the  jury.  Evidence  may 
be  given  by  gestures  as  well  as  by  words.  If  she  is  brought  into  court, 
and  confronted  by  a  witness  who  identifies  her,  is  she  not  giving  silent 
testimony  in  support  of  the  prosecution,  and  that  without  affording  the 
pannel  any  means  by  cross-examination  of  rebutting  her  evidence? 
She  is  not  competently  libelled  on  as  a  production,  it  not  being  stated  that 
she  will  be  placed  in  the  custody  of  the  Clerk  of  Court,  in  order  that  she 
may  be  seen  previous  to  the  trial.  There  is  no  authority  for  the  present 
procedure,  except  the  case  of  Larg  and  Mitchell,  2  Hume,  349,  and  no  re- 
mark approving  of  that  decision  is  made  by  the  learned  author  who  haa 
reported  it.  The  only  writer  who  has  since  noticed  that  decision,  {Ali- 
son, Vol.  2,  p.  463,)  disapproves  of  it.  In  the  case  of  Hill  Boyd  Hay, 
Shaw,  p.  85,  a  person,  who  could  not  be  examined  as  a  witness,  was  al- 
lowed to  be  identified  before  the  jury,  but  it  was  expressly  on  the 
ground  that  any  person  in  Court,  though  there  accidentally,  might  be 
pointed  out  and  referred  to  by  a  witness  in  illustration  of  his  testimony  ; 
and  in  the  later  ease  of  Ann  M'Gill,  Syme  p.  IS,  where  a  witness  was 
rejected  in  respect  of  a  wrong  designation,  and  was  afterwards  sent  for 
to  be  identified,  an  objection  to  her  admissibility  for  that  purpose  was 
sustained.  Supposing  it  competent  to  produce  the  wife  of  the  pannel 
as  an  article  of  evidence,  and  that  she  refused  to  obey  her  citation  as  a 
witness,  by  what  compulsitor  can  she  be  fixjed  to  attend  1  Will  the 
court,  on  the  motion  of  the  prosecutor,  postpone  the  trial,  in  respect  of 
ner  absence,  and  grant  warrant  for  her  apprehension  and  imprisonment  1 
The  only  satisfactory  way  of  escaping  iVom  this  difficulty  is  to  enforce 
the  law,  and  exclude  the  evidence  of  the  wife,  in  whatever  shape  it  may 
be  offered. 

The  Solicitor-General  fy Neaves,  for  the  orosecvition,  answered  : — Ad- 
mitting the  general  rule,  that  a  wife  caviot  be  adduced  as  a  witness, 
either  for  or  against  her  husband,  the  course  now  proposed,  that  of  ex- 
hibiting her  in  court  for  the  purpose  of  identification,  is  nevertheless 
competent,  and  agreeable  both  to  principle  and  precedent.  Personal 
identity  may  be  an  important  link  in  the  chain  of  evidence.  The  present 
course  was  sanctioned  by  the  court  in  the  case  of  Larg  and  Mitchell,  al- 
ready referred  to.  The  case  of  IL'l  Boyd  Hay  was  even  a  stronger  au- 
thority, as  the  witness  there  allowed  to  be  identified,  was  neither  libel- 
led <m  as  a  production  nor  correctly  designed  in  the  list  of  witnesses. 
The  decision  in  the  subsequent  case  of  M'Gill,  last  noticed  for  the  pan- 
nel, obviously  proceeded  on  ^he  ground  that  the  witness  proposed  to  be 
identified  was  erroneously  designed.  In  cases  of  bigamy,  on  the  other 
hand,  the  first  wife  has  repeatedly  been  exnibited  in  court  as  a  produc- 
tion, though  it  has  not  yet  been  decided  that  she  may  be  examined  as  a 
witness.  If,  in  accordance  with  these  precedents,  it  be  competent  to 
produce  the  wife  in  court,  the  pannel  has  no  concern  as  to  the  way  of 
bringing  her.  There  is  now  no  objection  in  law  to  ultroneous  atten- 
dance ;  and  if  she  refused  to  come  there  is  no  reason  against  a  warrant 
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being  applied  for  and  granted.  She  is  in  no  better  position  in  this  re- 
spect than  an  infamous  person,  who,  though  incapable  of  bearing  evi- 
dence iti  a  court  of  justice,  may  undoubtedly  be  compelled  to  appear 
for  the  purpose  of  identification.  If  the  proceeding  is  competent,  the 
court  will  find  means  of  explicating  its  jurisdiction. 

Lord  Mackenzie. — I  think  the  objection  must  be  repelled.  The  rea- 
son why  the  wife  is  an  inadmissible  witness  is  either  that  from  her  close 
relationship  to  the  accused,  she  cannot  be  expected  to  speak  out  the 
truth  against  him,  or,  on  the  other  hand,  that  she  may  be  apt  to  violate 
the  truth  in  his  favoi.  She  is  excluded  in  short,  because  her  spoken  tes- 
timony could  not  be  depended  upon.  I  cannot  see  that  the  same  objec- 
tion applies  to  her  production  in  court,  merely  for  the  purpose  of  iden- 
tification. Counsel  seem  to  forget  that  if  this  evidence  is  incompetent 
for  the  Crown  in  this  case,  it  will  be  equally  so  for  the  pannel  in  other 
cases,  where  the  exclusion  of  such  proof  might  be  most  injurious  to  the 
defence.  Suppose  that  it  were  material  for  the  pannel  to  exhibit  his  wife 
in  court,  and  she  refused  to  attend,  upon  what  principle  could  a  warrant 
to  compel  her  attendance  be  refused  to  him  %  And  yet,  if  competent  on 
the  one  side,  it  cannot  be  incompetent  on  the  other.  The  course  pro- 
posed by  the  prosecutor  seems  so  reasonable,  and  conducive  to  truth,  that 
the  burden  of  producing  authority  against  it  must  rest  upon  the  pannel. 
No  authority  at  all,  however,  has  been  produced  in  support  of  the  ob- 
jection. But  it  is  said  that  the  intended  production  has  not  been  legally 
notified.  I  am  not  aware  of  any  imperative  rule,  which  says  that  a  living 
animal  must  be  deposited  in  the  custody  of  the  Clerk  of  Court.  In 
the  present  case  sufficient  notice  seems  to  me  to  be  given  in  the  indict- 
ment. 

The  Lord  Justice- Clerk. — I  think  that  the  distinction  is  clear,  both  in 
law  and  common  sense,  between  testimony  upon  oath  and  mere  exhibi- 
tion. If  a  witness  swears  positively  that  on  a  particular  occasion  the 
prisoner  was  accompanied  by  his  wife,  and  from  previously  knowing 
her  is  positive  as  to  his  identity,  could  the  accused  be  prevented  from 
producing  his  wife,  and  asking  the  witness,  will  you  swear  that  this  was 
the  woman  ]  With  egard  to  the  means  of  compel  hug  the  attendance 
of  the  wife,  I  have  no  doubt  that,  were  such  necessary,  the  law  would 
provide  a  proper  compulsitor.  She  is  bound  to  come  under  her  citation 
as  a  witness,  and  should  she  disobey,  it  would  be  at  her  peril. 

The  Court,  accordingly,  repelled  the  objection  to  the  exhibition  of  the 
wife  of  the  pannel  in  evidence  for  identification,  and  refused  the  motion 
to  delete  the  passage  in  the  indictment  referable  thereto;  and  they 
also  found  the  libel  relevant  to  infer  the  pains  of  law. 

The  pannel  having  pleaded  Not  Guilty,  a  proof  was  led,  in  the  course 
of  which  his  wife,  Mary  Parkinson  or  Bryce,  was  exhibited  in  court,  and 
identified  by  one  of  the  witnesses  as  having  been  concerned  in  pawning 
a  watch  proved  to  have  been  in  the  possession  of  the  deceased. 

The  Lord  Justice- Clerk  having  summed  up  the  evidence,  the  jury 
unanimously  found  the  pannel  guiltv  as  libelled. 
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ICE. 

Ice,  when  put  away  in  an  ice-house  for  domestic  use,  becomes  indi- 
vidual property,  so  as  to  be  the  subject  o§  larceny  ;  although  it  was 
not  so  when  it  constituted  a  part  of  the  river  or  pond  from  which  it 
was  originally  taken. —  Ward  v.  The  People  6  HilVs  Rep.  144.   (1845.) 

The  general  rule  of  Law,  is  that  no  Larceny  can  be  committed 
at  common  Law,  of  animals  &c,  in  which  there  is  no  property  absolute 
or  qualified. — Such  as  deer,  hares,  fish,  in  an  open  river,  or  pond,  or 
wild  fowls,  at  their  natural  liberty. — Hannam  v.  Mockett,  4  Bowling 
8f  Ryland  518.  But  if  they  are  reclaimed  or  confined,  and  may  serve 
for  food,  Larceny  may  be  committed  by  taking  them. — 1  Hale's  Pleas 
of  the  Crown  511.     1  Hawkin's  Pleas  of  the  Crown,  chap.  33,  sec.  39. 

IDIOTS. 

The  guardian  of  an  idiot  may  sue  at  law,  not  only  for  the  recovery 
of  a  debt,  but  in  any  case  in  which  the  guardian  of  infants  may  main- 
tain a  suit. — Dearman  v.  Dearman,  guardian  &>v.,  5  Alabama.  R.  p.  202 
(1844.) 

IGNORANCE  OF  FACT. 

A  negotiable  security  given  in  satisfaction  of  a  liability  from 
which  the  giver  was  discharged,  in  ignorance  of,  though  with  the 
means  of  knowing,  the  facts  which  constituted  such  discharge,  canno1 
be  enforced.  Therefore,  where  payment  of  a  bill  which  had  been 
altered  was  demanded  from  a  party  ignorant  of  the  alteration,  though 
with  ample  means  of  knowing  it,  who  gives  a  note  for  the  amount  of 
the  bill  and  expenses  :  Held  that  the  payee  is  not  entitled  to  recover 
upon  such  note. — Bell.  Public  Officer  fyc,  v.  Gardiner  4  Manning  $f 
Granger's  R.p.  11.  (1844.) 

IGNORANCE  OF  LAW. 

The  party's  ignorance  of  the  legal  effect  of  his  agreement  could 
not  absolve  him  from  his  contract. — Dow,  v.  Ker  Sf  Carter,  1  Speer's 
Equity,  R.p,  413.  (1844.) 

IMMOVEABLES. 

A  railway  is  not  an  immoveable,  either  by  nature  or  destination, 
when  the  soil  on  which  it  is  laid  belongs  to  another ;  it  is,  conse- 
quently, not  affected  by  judicial  or  legal  mortgages,  nor  susceptible  of 
being  mortgaged  unless  authorized  by  a  special  act  of  the  legislature. 
State,  v.  Mexican  Gulf,  Railway  Co.  3  Robinson's  La.  R.  v.  513.  (1843.) 
9 
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IMPORTATION. 

To  constitute  an  importation,  there  must  be  a  voluntary  arrival, 
within  some  port  of  the  United  States,  with  the  intent  to  unlade  the 
cargo.  An  involuntary  aftival,  by  stress  of  weather,  does  not  consti- 
tute an  importation.  The  Mary  \  Cargo,  1  Gallis.  C.  C.  R.  206.  If 
there  be  a  voluntary  entering  into  a  port  of  the  United  States,  with 
intent  to  land  the  goods,  it  has  been  held  that  the  importation  was 
complete  ;  although  within  forty-eight  hours,  a  new  destination  was 
given  to  the  property.  United  States,  v.  Arnola,  1  Gall  is.  C.  C.  R.  358. 
The  right  to  duties  accrues  by  the  importation  with  an  intent  to  un- 
lade ;  and  immediately  upon  the  importation,  the  duties  become  a 
personal  charge  and  debt  on  the  importer.  United  States  v.  Lyman, 
1  Masons  C.  C.  R.  482.  There  is  no  statute  of  the  United  States, 
or  principle  of  law,  which  requires  an  entry  to  be  made  to  render  an 
importation  of  merchandize  complete. — Perots  &f  Chamberlain  v.  The 
United  States,  Peters  C.  C.  R.  256. 

.   INDICTMENT. 

An  indictment  for  an  assault  with  a  "  basket  knife,"  with  intent 
to  kill,  is  supported  by  evidence  of  an  assault  with  a  "  basket  iron." 

The  kind  of  instrument  in  such  case  is  immaterial,  if  the  nature  of 
the  injury  calculated  to  be  produced  by  each,  be  of  the  same  descrip- 
tion.—  The  StatP-  v.  Dame  ,   11  New  Hampshire,  Rep.  M,l\.     (1844.) 

Indictment,  for  making  an  assault  with  a  "basket  knife"  upon  one 
Reuben  Hayes,  with  an  intent  to  kill  him. 

Several  witnesses  testified  that  the  weapon  in  question,  which  was 
produced  at  the  trial,  was  a  "basket  iron" — that  they  were  familiar  with 
instruments  of  this  description  used  in  basket  making,  and  that  they 
were  universally  called  "  basket  irons."  One  witness  testified  that  he 
had  heard  the  prisoner  call  it  a  "  basket  knife."  The  counsel  for  the 
prisoner  contended  that  it  must  be  proved  that  the  assault  was  made 
with  the  instrument  described  in  the  indictment.  But  the  court  instructed 
the  jury,  that  it  was  immaterial  whether  the  instrument  was  a  "  basket 
iron"  or  a  "  basket  knife,"  provided  they  were  calculated  to  produce  the 
same  sort  of  injury. 

The  jury  found  the  prisoner  guilty  of  an  assault  only,  and  the  coun- 
sel for  the  prisoner  moved  for  a  new  trial,  on  account  of  the  instruction 
of  the  court  as  aforesaid. 

Woodman,  County  Solicitor,  for  the  State. 

Bartlett,  for  the  prisoner. 

Gilchrist,  J.— It  is  a  distinction  which  runs  through  the  whole 
criminal  law,  that  it  is  enough  to  prove  so  much  of  the  indictment  as 
shows  that  the  prisoner  has  committed  a  substantive  crime,  therein  speci- 
fied     And  in  general,  the  descriptive  averments  of  the  mode  in  which 
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an  offence  has  beer,  committed  are  not  required  to  be  strictly  proved,  if 
in  substance  the  evidence  support  the  allegation.  Thus  in  indictments 
for  murder,  it  is  always  sufficient  if  the  mode  of  death  proved,  agree  in 
substance  witli  that  charged. 

This  principle  has  been  recognized  from  an  early  period,  and 
Mackalley's  case,  9  Rep.  67,  is  a  leading  case  upon  the  point.  It  was 
there  held,  that  "if  a  man  is  indicted  that  he  with  a  dagger  gave  ano- 
ther a  mortal  wound,  upon  which  he  died,  and  in  evidence  it  is  proved 
that  he  gave  the  wound  with  a  sword,  rapier,  staff,  or  bill,  in  that  case 
the  offender  ought  to  be  found  guilty,  for  the  substance  of  the  matter  is 
that  the  party  indicted  has  given  him  a  mortal  wound,  whereof  he  died, 
and  the  circumstance  of  the  manner  of  the  weapon  is  not  material  in 
case  of  indictment,  and  yet  such  circumstance  ought  not  to  be  omitted, 
but  some  weapon  ought  to  be  mentioned  in  the  indictment." 

So,  an  indictment  or  appeal  for  poisoning  a  man  with  one  kind  of  poi- 
son may  be  maintained  by  evidence  of  a  different  kind  of  poison,  for 
the  substance  of  the  matter  is,  whether  the  defendant  did  poison  the 
deceased,  or  not. — 4  Hawkins,  P.  C.  454. 

If  the  means  of  death  agree  in  substance  with  that  charged,  it  is  suffi- 
cient, and  therefore,  where  the  indictment  was  for  assaulting  a  person 
with  a  certain  offensive  weapon,  commonly  called  a  "  wooden  staff," 
with  a  felonious  attempt  to  rob  him,  and  it  was  proved  to  have  been  with 
a  stone,  on  a  conference  of  the  judges  it  was  held  sufficient,  for  the  two 
weapons  produce  the  same  sort  of  mischief,  viz  :  by  blows  and  bruises, 
and  they  said  it  would  be  sufficient  even  in  an  indictment  for  murder. — 
iShanoin's  Case.  I  East  P.  C.  341. 

So,  where  the  indictment  for  manslaughter  charged  the  wound  to 
have  been  inflicted  by  a  blow  with  a  hammer,  but  there  was  no  direct 
evidence  that  the  blow  had  been  so  inflicted,  and  a  medical  man  stated 
that  the  injury  might  have  arisen  either  from  a  blow  with  a  hammer  or 
by  the  deceased  falling  against  the  key  or  lock  of  a  door,  Parke,  J. 
instructed  the  jury,  that  "  the  kind  of  instrument  is  immaterial  if  you 
think  the  injury  was  occasioned  by  a  blow  given  with  a  hammer,  or 
with  any  other  hard  substance  held  in  the  hand,  the  indictment  will  be 
sufficiently  proved." — Martin's  Case,  5  C.  8fP.  123;  Culkin's  Case.  5 
do.  121. 

But  though  the  weapon  need  not  be  proved  to  be  the  same,  yet  it 
must  appear  that  the  species  of  killing  was  the  same.  Therefore,  if  a 
person  be  indicted  for  one  species  of  killing,  as  by  poisoning,  he  cannot 
be  convicted  by  evidence  of  a  species  of  death  entirely  different,  as  by 
bhooting,  starving,  or  strangling. — 1  Russell  on  Crimes,  677,  book  3. 
chap.  1.  6. 

It  appears,  therefore,  very  clear  from  the  authorities,  that,  if  the 
manner  of  the  death,  or  injury  proved,  agree  in  substance  with  that 
charged,  the  allegation  is  maintained.  The  indictment  should  in  all 
respects  be  adapted  as  closely  to  the  truth  as  possible,  but  the  particu- 
lar manner  in   which  the  injury  was  caused  is  immaterial,  provided 
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there  be  a  substantial  agreement  between  the  evidence  and  the  allega- 
tions in  the  indictment. 

Judgment  on  the  verdict. 

If  one  count  of  an  indictment  be  good,  although  the  others  may  be 
aefective,  it  will  be  sufficient  to  support  a  general  verdict  of  guilty. — 
The  People  v.  Wiley,  3  Hill  194  (1843);  The  People  v.  Curling, 
1  J.  R.  320. 

A  count  charging  a  felony  cannot  be  united  with  a  count  charging  a 
misdemeanor. —  State  x.  Freeh,  3  Humphrey 's  R.  p.  228  (1843^,-  1  Chitiy  s 
Cr.  L.  255  /    Young  et  ah.  v.  Rex,  3  Term  R.  103;   1  East  P   C.  403- 
410. 

INDICTMENT— CONFESSIONS. 

On  the  trial  of  an  indictment,  to  exclude  confessions  of  guilt  of  the 
accused  on  the  ground  of  their  not  having  been  voluntarily  made,  there 
must  appear  to  have  been  held  out  some  fear  of  personal  injury,  or  hope 
of  personal  benefit  of  a  temporal  nature,  unless  the  collateral  induce- 
ment be  so  strong  as  to  make  it  reasonable  to  believe  that  it  might  have 
produced  an  untrue  statement  as  a  confession. — State  v.  Grant,  22  Maine 
R.p.  171(1844.) 

INFANT. 

An  infant  who  fraudulently  obtains  goods  upon  credit,  with  an 
intention  not  to  pay  for  them,  is  liable  in  tort  to  the  party  injured. 
—  Wallace  fy  Christopher,  v.  Morss  impleaded  icith  Bond.  5  Hill.  R. 
p.  391.  (1844.)  Motion  in  arrest.  The  declaration  contained  six 
counts,  three  of  which  charged,  in  substance,  that  the  defendant  Bond 
colluded  with  Morss,  the  other  defendant,  to  induce  the  plaintiffs  to 
sell  certain  goods  on  credit  to  the  said  Morss,  by  fraudulently  repre- 
senting him  to  be  a  person  fit  to  be  trusted  Sec,  and  fraudulently  con- 
cealing the  fact  of  his  being  an  infant ;  and  that  afterwards,  by  means 
of  such  fraudulent  representation  and  concealment,  the  plaintiffs  were 
induced  to  sell  and  did  sell  said  goo'ds  to  said  Morss  on  credit,  he 
being  an  infant,  and  purchasing  and  receiving  the  goods  with  intent 
not  to  pay  for  them,  &c.  The  other  counts  were  in  trover  for  the 
goods.  The  defendants  interposed  separate  pleas  of  the  general 
issue.  Verdict,  that  the  defendant  Morss  was  guilty,  and  the  defend- 
ant Bond,  not  guilty.  The  circuit  judge  certified  that  all  the  evidence 
given  at  the  trial  applied  to  the  counts  in  trover,  as  well  as  to  the 
other  counts.     Morss  now  moved  in  arrest  of  judgment. 

F.  B.  Cutting  Sf  S.  Shcricood,  for  the  defendant  Morss.  insisted, 
inter  alia,  that  an  infant  could  not  be  made  liable  in  tort  for  damages 
on  account  of  goods   sold  to  him,  though  the  sale  was  obtained   by 
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fraud.  They  cited  and  commented  on  Jennings  v.  Randall  (8.  T.  R. 
335;)  Cur  tin  v.  Patton,  (11  Serg.  fy-  Razvle  31 0  ;)  Penrose  v.  Curren, 
(3  Raivlc,  351,  453;)  2  Kent's' Comm.  240-1;  The  People  \.  Kendall, 
(25  WW.  399;)  Johnson  v.  P/e,  (1  i^w.  169;)  Manley  v.  Sco«,  (1 
*S^Z.  129 ;)  Green  v,  Greenbank,  (2  Marsh  Re]).  485 ;)  Conroe  v. 
Birdsall,  (J  Ji>^ra.  Cas.  127  ;)  Campbell  v.  Stakes,  (2  Werci.  137;)  Srowrc 
v.    Trcrt/,  (1  Iftft,  225.) 

C.  il/c  Frew  <$•  J.  iS.  Bosioorth,  for  the  plaintiffs,  cited  Carey  v 
Hotailivg,  (1  Hill,  311;)  Olmstead  v.  Hotailing,  (1  Hill,  317  ;)  Badger 
v.  Phinncy,  (15  Mass.  Rep.  359  ;)  &/A&A  v.  Johnson,  (16  .Mass.  389  ;)  Z?m- 
*ow  v.  Eastman,  (1  J5s/>.  fig?.  172;)  WW  v.  Vance,  {I  Nott  <$■  M ' 
CW,  197;)  Homer  v.  Thcving,   (3  P^.  492.) 

.By  A&e  Court,  Cowen,  J. — The  only  question  of  moment  is, 
whether  an  infant  he  chargeahle  hy  action  for  a  tort  in  obtaining 
goods  fraudulently,  with  an  intention  not  to  pay  for  them.  We  think 
he  is,  both  on  principle  and  authority. — (Badger  v.  Phinney,  15  Mass. 
Rep.  359  ;  Homer  v.  Thwing,  3  Pick.  492  ;  Cary  v.  Hotailing,  1  .£frZ£ 
311 ;  Olmstead  v.  Hotailing,  Hill,  317.  The  people  v.  Kendall,  25  WW,  399. 

Motion  denied. 

No  rule  is  better  settled,  than  that  an  answer  of  an  infant  by 
guardian,  ad  litem,  cannot  be  read  against  him  at  all  for  any  purpose. 
Bank  of  Alexandria  v.  Patton,  et.  als.  1  Robinsons  J  a.  R.  p.  500. 
(1843.)  2  Madd.  Ch.  Pract.  27S.  MitJ.  Plead  314,315  1  Stark.  Ev. 
Part  II,  p.  278. 

Where  a  writ  of  error  is  brought  to  reverse  a  judgment  recovered 
on  a  note  against  an  infant  who  appeared  by  attorney,  a  promise, 
made  by  him  after  he  comes  of  age,  to  pay  the  note,  is  neither  a  re- 
lease nor  waiver  of  the  error,  nor  a  bar  to  a  writ  of  error. — Goodridge 
v.  Ross,   6  Mctcalfs  R.  p.  487.     (1S44.) 

Infancy  is  a  good  bar  to  an  action  founded  upon  a  false  and 
fraudulent  warranty  upon  the  sale  of  a  horse.  West  v.  Moore  14, 
Vermont  R.  p.  447.  (1843.)  Green  v.  Greenbank  4,  Common  Law 
Reports  375. 

A  decree  against  minor  defendants,  rendered  upon  the  answer  of 
their  guardian  ad  litem,  may  be  impeached,  and  reversed  for  fraud. 
Massie's  Heirs  v.  Matthews'1  Executors,  and  Wallace  12  Ohio  R.  p.  351. 
(1844.) 

An  infant  may  ratify  his  contracts  after  he  is  of  age,  as  well  by 
his  acts  as  by  an  express  promise.  Aldrich  v.  Grimes  10  New  Hamp- 
shire, R.  p.  194.  (1843.)  Orvis  v.  Kimball,  3  New  Hampshire,  3 14. 
Hoit  v.  Under/till,  9  New  Hampshire  436  ;  2  Sartkie  on  Evidence,  725; 
Barnaby  v.  Barnaby,  1  Pick.  221  ;  Hale  v.  Gerrish,  8  New  Hamp- 
shire,  374  ;    Comyn's  Dig.  Enfant  C.  6. 

The  admissions  of  an  infant  are  competent  evidence  against  him, 
both  in  civil  and  criminal  cases,  where  they  relate  to  a  matter  for 
which  the  law  holds  him  accountable.     And  where  in  assumpsit  by 
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an  infant  for  work  and  labor,  lie  gives  evidence  tending  to  show  a  set- 
tlement between  the  defendant  and  himself,  his  admission  that  no 
settlement  took  place  is  competent  evidence  against  him.  Haile  v. 
LiUie  ;    3  Bill,  149.     (1S43.) 

Interest,  on  an  account,  is  not  allowed  against  a  minor  —  Taft  6f 
Co.  v.  Pike,  14  Vermont  Rp405;  Fisher  v  Mowbray,  8   East  330.  (1S43.) 

An  action  of  ejectment  may  be  maintained  against  an  infant. 
The  capacity  of  an  infant  to  do  an  act  for  which  the  law  renders 
him  liable,  pre-supposes  his  ability  to  confess  it,  and  hence,  in  eject- 
ment against  him,  after  the  plaintiff  has  shown  title,  the  infant's  entry 
may  be  established  by  his  admissions.  But,  in  ejectment  against  an 
infant  though  he  had  acknowledged  be  occupied  the  premises  under 
the  plaintiff',  and  it  was  shown  moreover,  that  he  had  given  his  note  for 
the  rent  held,  nevertheless,  that  he  was  not  stopped  from  setting  up 
a  title  in  himself  adverse  to  the  plaintiff. — McCoon  v.  SmitJt,  3  Hill 
147.  (1S43.) 

Though,  a  co-plaintiff  may  testify  voluntarily  against  his  own  inter- 
est, and  infant  party  will  not  be  permitted  to  do  so  even  with  the 
consent  of  a  next  friend  by  whom  he  sues.  The  infant  can  consent 
to  nothing  and  the  court  will  not  allow  him  to  do  an  act  to  his 
prejudice. — Richards  et.  al.  v.  Laws  and  wife  et  al.  3  Harrington's  Rep. 
393.  (1844.) 

Issue  of  devisavit  vel  von,  sent  by  the  register  of  wills  of  Sussex 
county,  to  try  the  will  of  Thomas  Richards,  deceased. 

The  defendants  called,  in  support  of  the  will,  Mary  Ann  Richards, 
who  was  one  of  the  subscribing  witnesses.  She  was  objected  to  as 
under  age,  as  interested  in  the  event  of  the  suit,  being  an  heir-at-law  ; 
and  as  a  party,  she  was  called  to  testify  in  favor  of  the  will  and  against 
her  interest ;  being  willing  to  do  so. 

Fisher,  Wootten,  and  Ridgely. — An  infant  can  do  no  act  by  himself  as 
a  party  to  a  suit,  either  as  plaintiff  or  defendant.  He  must  always  act 
by  next  friend  or  guardian  in  legal  proceedings.  Will  the  court  then 
permit  such  an  infant,  which  it  will  not  permit  to  sue  or  be  sued  alone, 
after  having  so  sued,  to  come  in  alone  as  a  witness,  and  give  evidence 
that  will  destroy  his  own  suit  thus  brought  by  next  friend"? 

A  party  may,  if  he  chooses,  voluntarily  give  evidence  against  his 
own  interest  ;  but  this  must  be  an  act  of  volition,  of  legal  consent ;  and 
by  a  person  capable  of  consenting.  It  will  not  be  denied  that  the 
defendants  cannot  compel  this  party  plaintiff  to  become  a  witness 
against  her  own  interests.  If  a  person  be  made  a  party  to  exclude  his 
testimony,  he  may  be  examined  ;  but  wherever  he  is  necessarily  a 
party,  he  cannot  be  examined  without  his  consent.  This  witness  is 
necessarily  a  party,  {Digest  217;  3  Stark.  1063, 1 ;  1  Fount,  378.)  Must 
this  witness  be  examined  ex  necessitate?  No.  There  are  two  other 
witnesses  to  the  will,  and  our  act  of  assembly  requires  only  two  wit- 
nesses. This  witness  is  not  only  a  party  of  record,  but  is  directly 
interested  in  the  event  of  this  suit.  The  verdict  and  judgment  would  be 
evidence  in  a  suit  by  her  in  respect  of  this  estate,  even  if  she  was  not 
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made  a  party  here.  Being  under  age,  she  could  hereafter  controvert 
this  will,  and  the  verdict  would  be  evidence  for  her.  (7  Term  Rep.  56.) 
The  pi  inciples  governing  contracts  apply  to  this  case.  The  act  she  now 
is  brought  forward  to  perform,  is  an  act  to  be  done  under  the  sanction 
of  the  court,  and  the  court  will  prevent. her  doing  an  act  to  her  preju- 
dice. Wherever  an  infant's  contract  is  judged  by  the  court  beneficial, 
it  is  binding;  if  the  court  doubts  of  its  beneficial  character,  it  is  voidable, 
and  if  it  appears  to  the  court  to  be  against  the  minor's  interest,  the  con- 
tract is  void.  Now  can  it  be  possible,  that  in  a  case  where  the  court 
would  avoid  an  infant's  contract  as  void  ah  initio,  it  will  allow  her  to  do 
an  act  in  court  to  her  prejudice?  This  witness  is  an  heir  at  law,  and 
entitled  to  a  portion  of  the  estate,  if  the  will  be  set  aside.  She  is  no 
devisee  under  the  will,  and  is  now  offered  to  set  up  the  will  against  her 
own  interest.  (2  Hen.  Blac.  511.  515;  2  Kent's  Com.  233 — 4.  243.) 
This  witness  is  already  under  the  protection  of  a  next  friend,  and  the 
policy  of  the  law  requires  that  she  shall  be  allowed  to  do.no  act  without 
his  consent.  If  this  witness  had  been  a  legatee  under  the  will,  she 
could  not,  even  with  her  consent,  have  testified  against  the  will,  because 
being  an  infant,  she  could  not  release,  so  being  interested  against  the 
will,  she  cannot  give  evidence  for  it,  because  being  an  infant,  she  can- 
not consent  to  waive  her  privilege. 

Frtme,  Cullen,  and  Bates,  contra. — This  infant,  now  nearly  a  young 
lady,  became  voluntarily  a  witness  to  her  uncle's  will.  She  is  as  one 
of  the  insttumentary  witnesses,  all  important  as  a  witness  to  be 
examined.  A  suit  is  brought  by  the  heirs  at  law  of  the  uncle,  of  whom 
this  witness  is  one,  against  the  will,  and  she  is  made  a  party  by  next 
friend,  without  any  act  or  consent  on  her  part.  The  case  comes  on  for 
trial,  and  the  infant  voluntarily  comes  forward  to  stand  by  her  signature, 
though  against  her  interest,  and  give  evidence. 

The  matter  has  been  treated  as  in  the  nature  of  a  contract,  which  it 
by  no  means  resembles.  No  contract  or  even  consent  is  requisite  in  the 
matter,  the  witness  is  called,  and  unless  she  sets  up  her  protection — 
unless  she  refuses  to  testify,  she  must  be  sworn.  Then  how  does  it 
stand  1  It  has  been  treated  as  if  it  was  an  act  which  the  infant  could 
not  do  without  other  help.  Yet  an  infant  can  give  evidence.  The  only 
question  is,  has  she  years  of  discretion  to  testify,  not  to  make  a  contract ; 
and  all  such  are  witnesses,  even  though  interested,  unless  they  refuse, 
on  sufficient  grounds,  to  testify.  The  court  can  ascertain  by  examina- 
tion whether  the  witness  has  been  imposed  on  to  get  her  consent  to 
testify. 

\\  hen  a  party  becomes  a  subscribing  witness  to  a  will,  it  is  not  in 
the  power  of  such  witness  to  refuse  to  give  testimony  against  his  own 
interest.  Other  parties  have  an  interest  in  this  testimony,  (3  Term  Rep 
37,  Bent.  v.  Boker ,  2  Mark.  Ev.  749 — 50—51.)  A  party  is  not  neces 
sarily  excluded  from  testifying.  A  party  to  the  record  may  consent  to 
give  evidence  against  his  interest.  A  party  in  interest,  though  not  of 
record,  may  be  examined  against  his  interest  and  against  his  consent. 
(1  Taunt.  377 ;  20  Com.  Law,  17"  ■ 
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How  is  this  person  necessarily  a  party  to  this  suit  ?  All  the  heirs  at 
law  may  sue  together,  or  each  separately.  There  was  no  necessity  to 
make  her  a  party.  And  if  the  will  were  set  aside  on  the  review  of  other 
parties,  this  witness  would  have  the  benefit  of  that  decision  because  the 
verdict  and  judgment  could  be  given  in  evidence  for  her  in  an  action 
against  the  administrator.  Being  a  proceeding  in  rem,  it  would  effectually 
set  aside  the  will — establish  an  intestacy;  and  thereby  establish  her 
right. 

By  the  Court. 

Booth,  Chief  Justice. — The  question  has  been  argued,  whether  a 
party  can  by  his  own  consent  be  examined  against  his  interest  without 
the  consent  of  his  co-parties,  and  an  express  authority  is  cited  that  he 
cannot,  (8  Taunt.  Rep.  141  ;)  but  conceding  that  this  is  not  the  law,  as  I 
think  it  is  not,  and  that  a  party  may  be  so  examined  with  his  own  con- 
sent, the  question  still  remains,  whether  an  infant  party  can  consent  to 
such  an  examination. 

This  is  an  issue  sent  to  us  by  the  register  to  try  a  certain  question, 
The  register  has  made  the  parties  to  that  issue,  and  among  them  we  find 
Mary  Ann  Richards,  an  infant  under  the  age  of  twenty-one  years,  by  her 
next  friend,  Isaac  Bradley,  as  a  party  plaintiff.  Whether  rightly  or 
not,  she  is  made  a  party  to  this  suit ;  but,  apart  from  that,  it  appears 
to  us  that  she  is  a  party  in  interest  and  entitled,  if  the  will  be  set  aside, 
to  a  portion  of  the  testator's  estate.  She  was,  therefore,  properly  made 
a  party.  Mary  Ann  Richards  is  a  witness  to  the  will,  and  is  willing  tc 
testify  in  favor  of  the  will  and  against  her  interest.  But  she  is  an  infant, 
and  the  question  is,  whether  standing  as  she  does  before  us  as  a  party 
not  only  in  interest  but  of  record,  a  party  by  next  friend  to  supply  her 
want  of  capacity  to  do  any  legal  act,  whether  she  can  consent  to  be 
examined  against  her  interest,  and  to  defeat  her  rights  as  heir  at  law. 

We  take  the  law  to  be  that  a  party  of  record  may  be  examined  with 
his  consent  to  testify  against  his  interest,  but  he  cannot  be  compelled  to 
do  so,  and  his  voluntary  consent  is  absolutely  requisite.  For  as  his 
declarations  would  be  evidence  against  him  and  his  co-parties,  his  oath 
may  also  be  admitted,  but  both  declaration  and  oath  must  be  voluntary. 
Now  an  infant  has  no  legal  volition ;  she  cannot  consent  to  give  evidence 
in  this  cause  to  defeat  her  rights  any  more  than  she  could  release  her 
rights,  or  defeat  them  by  any  formal  legal  instrument.  And  as  the  court 
would  vacate  any  instrument  excuted  by  her  to  the  prejudice  of  her 
interest,  it  will,  with  only  an  equal  regard  to  her  interests  and  want  of 
capacity,  prevent  her  doing  any  act  which  would  have  the  same  effect. 

Perhaps  I  might  more  properly  say,  that  the  court  will  only  refuse 
to  recognize  her  right  to  do  an  act  which  requires  judgment  and  discre- 
tion, that  the  law  does  not  allow  to  persons  under  age. 

Witness  rejected. 

The  counsel  for  the  will  now  called  Isaac  Bradley,  the  next  friend, 
and  asked  his  consent  to  the  examination  of  Mary  Ann  Richards.     This 
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was  objected  to,  and  the  court  snd  it  was  no  matter  whether  the  next 
friend  consented  or  not.  The  witness  was  an  incompetent  witness,  and 
could  not,  whilst  she  remained  a  party  of  record,  become  competent 
until  her  disability  to  consent  was  removed. 

The  will  was  finally  confirmed. 

An  infant  who  has  represented  himself  to  be  of  full  age,  and  thus 
procured  a  credit,  is  not  estopped,  by  such  representation,  from  setting 
up  his  infancy,  in  avoidance  of  the  contract. — Burley  v.  Russell,  10  New 
Hampshire  R.  p.  184  (1S43.) 

A  sale  of  real  estate  devised  to  an  infant,  if  ordered  by  the  Court  of 
Chancery,  contrary  to  the  provisions  of  the  devise,  is  utterly  void, 
and  passes  no  title  to  the  purchaser. — Rogers  v.  Dill,  6  Hill's  R.  p. 
415  (1845) ;  Taylor  v.  Phillips,  2  Ves.  23  ;  Russel  v.  Russel,  1  Molloy,  525  ; 
Macpherson  on  Infants,  311,  312. 

INJUNCTION. 

The  trial  of  an  injunction  is  a  summary  piuceeding,  in  which  neither 
party  is  entitled  to  a  jury. — Dabbsv.  Hemken,  3  Robinson's  La.  R.  123 
(1843.) 

INNS  AND  INN-KEEPERS. 

In  the  common  law  sense  of  the  term,  it  is  laid  down,  that  a  person 
who  makes  it  his  business  to  entertain  travellers  and  passengers,  and 
provide  lodging  and  necessaries  for  them,  their  horses  and  attendants, 
is  a  common  inn-keeper,  and  it  is  no  way  material  whether  he  have  any 
sign  before  his  door  or  not. —  The  Overseers,  fyc.  of  Crown  Point  v.  War- 
ner, 3  Hill,  150.  (1843.) 

If  a  traveller  having  stopped  at  an  inn  leave  his  horse  there,  and  go 
out  to  dine  or  lodge  with  a  friend,  he  does  not  thereby  cease  to  be  a 
guest.  But  merely  sending  his  goods  there  without  going  himself,  does 
not  make  him  a  guest.  The  above  rule,  it  seems,  holds  good,  so  far 
as  relates  to  property  for  the  care  and  keeping  of  which  the  inn-keeper 
is  to  receive  a  compensation,  though  the  traveller  leave  the  inn  and 
go  to  a  neighboring  town,  intending  to  be  absent  several  days.  Other- 
wise, however,  in  respect  to  inanimate  property,  from  which  the  host 
derives  no  advantage. — Grinnell  v.  Cook,  3  Hill,  485.  (1843.) 

INSANITY. 

On  a  question  of  insanity,  witnesses,  other  than  professional  men, 
may  state  their  opinion  in  connection  with  the  facts  on  which  it  was 
founded.  A  physician  should  also  state  the  reasons  of  his  opinion,  and 
the  facts  upon  which  it  is  based. — 'Clark  v.  The  State,  12  Ohio  R. 
p.  483.  (1844.) 

A  party  is  not  allowed  to  set  up  his  own  imbecility  of  mind  to  avoid 
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a  civil  liability  where  no  fraud  has  been  practised. — Borradaile  v. 
Hunter,  5  Manning  and  Changer 's  R.  p.  670  (Note)  (1S45)  ;  Baxter  v.  The 
Earl  of  Portsmouth,  5  Barn  and  Cressw.  170;  Sentance  v.  Poole,  3  Carr, 
and  P.  1 ;  Brown  v.  Jodrell,  3  Carr,  and  P.  30  ;  Levy  v.  Baker,  1  Moody 
and  Malkin,  106.  (note.)     Gfo'i!.  iVied.  Jam.  352. 

The  House  of  Lords  has  a  right  to  require  the  Judges  to  answer 
■  abstract  questions  of  existing  law. 

Notwithstanding  a  party  accused  did  an  act,  which  was  in  itself 
criminal,  under  the  influence  of  insane  delusion,  with  a  view  of  redress- 
ing or  revenging  some  supposed  gi'ievance  or  injury,  or  of  producing 
some  public  benefit,  he  is  nevertheless  punishable  if  he  knew  at  the 
time  that  he  was  acting  contrary  to  law. 

That  if  the  accused  was  conscious  that  the  act  was  one  which  he 
ought  not  to  do,  and  if  the  act  was  at  the  same  time  contrary  to  law,  he 
is  punishable.  In  all  cases  of  this  kind,  the  jurors  ought  to  be  told  that 
every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of 
reason  to  be  responsible  for  his  crimes,  until  the  contrary  be  proved  to 
their  satisfaction  :  and  that  to  establish  a  defence  on  the  ground  of 
insanity,  it  must  be  clearly  proved  that  at  the  time  of  committing  the 
act,  the  party  accused  was  laboring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing,  or  as  not  to  know  that  what  he  was  doing  was  wrong. 

That  a  party  laboring  under  a  partial  delusion  must  be  considered 
m  the  same  situation,  as  to  responsibility,  as  if  the  facts,  in  respect  to 
which  the  delusion  exists,  were  real. 

That  where  an  accused  person  is  supposed  to  be  insane,  a  medical 
man  who  has  been  present  in  court  and  heard  the  evidence,  may  be 
asked,  as  a  matter  of  science,  whether  the  facts  stated  by  the  witnesses, 
supposing  them  to  be  true,  show  a  state  of  a  mind  incapable  of  distin- 
guishing between  right  and  wrong. — Daniel  McNaghten's  Case,  10  Clark 
<Sf  Finnelly's  Appeal  Cases,  200.  (1845.) 

/The  prisoner  had  been  indicted  for  that  he  on  the  20th  day  of 
January,  1843,  at  the  parish  of  Saint  Martin  in  the  Fields,  in  the 
County  of  Middlesex,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  in  and  upon  one  Edward  Drummond,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  make  an  assault ;  and  that  the  said  Daniel 
McNaghlen,  a  certain  pistol  of  the  value  of  20s.,  loaded  and  charged 
with  gunpowder  and  a  leaden  bullet,  (which  pistol  he  in  his  right  hand 
had  and  held)  to,  against,  and  upon  the  said  Edward  Drummond,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  shoot  and  discharge, 
and  that  the  said  Daniel  McNaghten,  with  the  leaden  bullet  aforesaid, 
out  of  the  pistol  aforesaid,  by  force  of  the  gunpowder,  &c,  the  said 
Edioard  Drummond,  in  and  upon  the  back  of  him  the  said  Edward  Drum- 
mond, feloniously,  &c,  did  strike,  penetrate  and  wousid,  giving  to  the 
said  Edward  Drummond,  in  and  upon  the  back  of  the  said  Edward 
Drummond,  one  mortal  wound,  &c,  of  "Cvhich  mortal  wound  the 
said  Edward  Drummond  languished  until  the  2oth  of  April,  and  then 
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died,  and  that  by  the  means  aforesaid,  he  the  prisoner  did  kill  and  mur- 
der the  said  Edward  Drummond.     The  prisoner  pleaded  not  guilty. 

Evidence  having  been  given  of  the  fact  of  the  shooting  of  Mr.  Drum- 
mond, and  of  his  death  in  consequence  thereof,  witnesses  were  called  on 
the  part  of  the  prisoner,  to  prove  that  he  was  not,  at  the  time  of  com- 
mitting the  act,  in  a  sound  state  of  mind.  The  medical  evidence  was 
in  substance  this  :  That  persons  of  otherwise  sound  mind,  might  be 
affected  by  morbid  delusions  ;  that  the  prisoner  was  in  that  condition  ; 
that  a  person  so  laboring  under  a  morbid  delusion,  might  have  a  moral 
perception  of  right  and  wrong,  but  that  in  the  case  of  the  prisoner,  it 
was  a  delusion  which  carried  him  away  beyond  the  power  of  his  own 
control,  and  left  him  no  such  perception,  and  that  he  was  not  capable  of 
exercising  any  control  over  acts  which  had  connection  with  his  delusion, 
that  it  was  of  the  nature  of  the  disease  with  which  the  prisoner  was 
affected  to  go  on  gradually  until  it  had  reached  a  climax,  when  it  burst 
forth  with  irresistible  intensity  ;  that  a  man  might  go  on  for  years 
quietly,  though  at  the  same  time  under  its  influence,  but  would  all  at 
once  break  out  into  the  most  extravagant  and  violent  paroxysms. 

Some  of  the  witnesses  who  gave  this  evidence,  had  previously  exam- 
ined the  prisoner,  others  had  never  seen  him  till  he  appeared  in  court, 
and  they  formed  their  opinions  on  hearing  die  evidence  given  by  the 
other  witnesses. 

Lord  Chief  Justice  Tindal  (in  his  charge) : — The  question  to  be 
determined  is,  whether,  at  the  time  the  act  in  question  was  committed, 
the  prisoner  had  or  had  not  the  use  of  his  understanding,  so  as  to  know 
that  he  was  doing  a  wrong  or  wicked  act.  If  the  jurors  sho'ild  be  of 
opinion  that  the  prisoner  was  not  sensible,  at  the  time  he  committed  it, 
that  he  was  violating  the  laws  both  of  God  and  man,  then  he  would  be 
entitled  to  a  verdict  in  his  favor ;  but  if,  on  the  contrary,  they  were  of 
opinion  that  when  he  committed  the  act,  he  was  in  a  sound  state  of 
mind,  then  their  verdict  must  be  against  him. 

Verdict — not  guilty,  on  the  ground  of  insanity. 

This  verdict,  and  the  question  of  the  nature  and  extent  of  the 
unsoundness  of  mind  which  would  excuse  the  commission  of  a  felony  of 
this  sort,  having  been  made  the  subject  of  debate,  in  the  House  of 
Lords,  it  was  determined  lo  take  the  opinion  of  the  Judges  on  the  law 
governing  such  cases.  Accordingly,  on  the  26th  of  May,  all  the  Judges 
attended  their  Lordships,  but  no  questions  were  then  put. 

On  the  1 9th  of  June,  the  Judges  again  attended  the  House  of  Lords  ; 
when  (no  argument  having  been  had)  the  following  questions  of  law 
were  propounded  to  them  : 

1st.  What  is  the  law  respecting  alleged  crimes  committed  by  per- 
sons afflicted  with  insane  delusions  in  respect  of  one  or  more  particular 
subjects  or  persons  ;  as,  for  instance,  where  at  the  time  of  the  commis- 
sion of  the  alleged  crime,  the  accused  knew  he  was  acting  contrary  to 
law,  but  did  the  act  complained  of  with  a  view,  under  the  influence  of 
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insane  delusion,  of  redressing  or  revenging  some  supposed  grievance  or 
injury,  or  of  producing  some  supposed  public  benefit. 

2d.  What  are  the  proper  questions  to  be  submitted  to  the  jury, 
when  a  person  alleged  to  be  afflicted  with  insane  delusions  respecting 
one  or  more  particular  subjects  or  persons,  is  charged  with  the  commis- 
sion of  a  crime  (murder,  for  example)  and  insanity  is  set  up  as  a 
defence  1 

3d.  In  what  terms  ought  the  question  to  be  left  to  the  jury,  as  to  the 
prisoner's  state  of  mind  at  the  time  when  the  act  was  committed  ] 

4th.  If  a  person,  under  an  insane  delusion  as  to  existing  facts,  com- 
mits an  offence  in  consequence  thereof,  is  he  thereby  excused  1 

5th.  Can  a  medical  man  conversant  with  the  disease  of  insanity,  who 
never  saw  the  prisoner  previously  to  the  trial,  but  who  was  present 
during  the  whole  trial,  and  the  examination  of  all  the  witnesses,  be 
asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time  of 
the  commission  of  the  alleged  crime,  or  his  opinion  whether  the  pri- 
soner was  conscious  at  the  time  of  doing  the  act,  that  he  was  acting  con- 
trary to  law,  or  whether  he  was  laboring  under  any  and  what  delusion 
at  the  time  ? 

Mr.  Justice  Maule  : — I  feel  great  difficulty  in  answering  the  questions 
put  by  your  Lordships  on  this  occasion.  First,  because  they  do  not 
appear  to  arise  out  of  and  are  not  put  with  reference  to  a  particular 
case,  or  for  a  particular  purpose,  which  might  explain  or  limit  the 
generality  of  their  terms,  so  that  full  answers  to  them  ought  to  be  appli- 
cable to  every  possible  state  of  facts,  not  inconsistent  with  those 
assumed  in  the  questions  :  this  difficulty  is  the  greater,  from  the  practi- 
cal experience  both  of  the  bar  and  the  court  being  confined  to  questions 
arising  out  of  the  facts  of  particular  cases.  Secondly,  because  I  have 
heard  no  argument  at  your  Lordship's  bar  or  elsewhere,  on  the  subject 
of  these  questions,  the  want  of  which  I  feel  the  more,  the  greater  are  the 
number  and  extent  of  questions  which  might  be  raised  in  argument. 
And,  thirdly,  from  a  fear  of  which  I  cannot  divest  myself,  that  as  these 
questions  relate  to  matters  of  criminal  law  of  great  importance  and  fre- 
quent occurrence,  the  answers  to  them  by  the  Judges  may  embarrass 
the  administration  of  justice,  when  they  are  cited  in  criminal  trials. 
For  these  reasons,  I  should  have  been  glad  if  my  learned  brethren 
would  have  joined  me  in  praying  your  Lordships  to  excuse  us  from 
answering  these  questions  ;  but  as  I  do  not  think  they  ought  to  induce 
me  to  ask  that  indulgence  for  myself  individually,  I  shall  proceed  to 
give  such  answers  as  I  can,  after  the  very  short  time  which  I  have  had  to 
consider  the  questions,  and  under  the  difficulties  I  have  mentioned  ; 
fearing  that  my  answers  may  be  as  little  satisfactory  to  others  as  they 
are  to  myself. 

The  first  question  as  I  understand  it,  is,  in  effect.  What  is  the 
law  respecting  the  alleged  crime,  when  at  the  time  of  the  commission 
of  it,  the  accused  knew  he  was  acting  contrary  to  the  law,  but  did 
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the  act  with  a  view,  under  the  influence  cf  insane  delusion,  of  redress- 
ing or  revenging  some  supposed  grievance  or  injury,  or  of  producing 
some  supposed  public  benefit  ? — If  I  were  to  understand  this  ques- 
tion according  to  the  strict  meaning  of  its  terms,  it  would  require,  in 
order  to  answer  it,  a  solution  of  all  questions  of  law  which  could 
arise  on  the  circumstances  stated  in  the  question,  either-  by  explicitly 
stating  and  answering  such  questions,  or  by  stating  some  principles 
or  rules  which  would  suffice  for  their  solution.  I  am  quite  unable  to 
do  so,  and  indeed,  doubt  whether  it  be'  possible  to  be  done,  and 
therefore  request  to  be  permitted  to  answer  the  question  only  so  far 
as  it  comprehends  the  question,  whether  a  person,  circumstanced  as 
stated  in  the  question,  is,  for  that  reason  only,  to  be  found  not  guilty 
of  a  crime  respecting  which  the  question  of  his  guilt  has  been  duly 
raised  in  a  criminal  proceeding,  and  I  am  of  opinion  that  he  is  not. 
There  is  no  law,  that  I  am  aware  of,  that  makes  persons  in  the  state 
described  in  the  question,  not  responsible  for  their  criminal  acts. 
To  render  a  person  irresponsible  for  crime  on  account  of  unsoundness 
of  mind,  the  unsoundness  should,  according  to  the  law  as  it  has  long 
been  understood  and  held,  be,  such  as  rendered  him  incapable  oi 
knowing  right  from  wrong.  The  terms  used  in  the  question  cannot 
be  said  (with  reference  only  to  the  usage  of  language)  to  be  equiva- 
lent to  a  description  of  this  kind  and  degree  of  unsoundness  of 
mind.  If  the  state  described  in  the  question  be  one  which  involves 
or  is  necessarily  connected  with  such  an  unsoundness.  This  is  not  a 
matter  of  law  but  of  physiology,  and  not  of  that  obvious  and  famil- 
iar kind  as  to  be  inferred  without  proof. 

Second,  the  questions  necessarily  to  be  submitted  to  the  jury,  are 
those  questions  of  fact  which  are  raised  on  the  record.  In  a  criminal 
trial,  the  question  commonly  is,  whether  the  accused  be  guilty  or  not 
guilty  ;  but,  in  order  to  assist  the  jury  in  coming  to  a  right  conclusion 
on  this  necessary  and  ultimate  question,  it  is  usual  and  proper  to  submit 
such  subordinate  or  intermediate  questions,  as  the  course  which  the  trial 
has  taken  may  have  made  it  convenient  to  direct  their  attention  to.  What 
those  questions  are,  and  the  manner  of  submitting  them,  is  a  matter  ot 
discretion  for  the  Judge  :  a  discretion  to  be  guided  by  a  consideration 
of  all  the  circumstances  attending  the  inquiry.  In  performing  this  duty, 
it  is  sometimes  necessary  or  convenient  to  inform  the  jury  as  to  the  law, 
and  if  on  a  trial  such  as  is  suggested  in  the  question,  he  should  have 
occasion  to  state  what  kind  and  degree  of  insanity  would  amount  to  a 
defence,  it  should  be  stated  conformably  to  what  I  have  mentioned  in 
my  answer  to  the  first  question,  as  being  in  my  opinion,  the  law  on  this 
subject. 

Third,  there  are  no  terms  which  the  Judge  is  by  law  required  to 
use.  They  should  not  be  inconsistent  with  the  law  as  above  stated, 
but  should  be  such  as,  in  the  discretion  of  the  Judge,  are  proper  to 
assist  the  jury  in  coming  to  a  right  conclusion  as  to  the  guilt  of  the 
accused. 
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Fourth,  the  answer  which  I  have  given  to  the  first  question,  is  appli- 
cable to  this. 

Fifth,  whether  a  question  can  be  asked,  depends,  not  merely  on  the 
questions  of  fact  raised  on  the  record,  but  on  the  course  of  the  cause  s.t 
the  time  it  is  proposed  to  ask  it,  and  the  state  of  an  inquiry  as  to  the  guilt 
of  a  person  charged  with  a  crime,  and  defended  on  the  ground  of 
insanity,  may  be  such,  that  such  a  question  as  either  of  those  suggested, 
is  proper  to  be  asked  and  answered,  though  the  witness  has  never  seen 
the  person  before  the  trial,  and  though  he  has  merely  been  present  and 
heard  the  witnesses,  these  circumstances,  of  his  never  having  seen  the 
person  before,  and  of  his  having  merely  been  present  at  the  trial,  not 
being  necessarily  sufficient,  as  it  seems  to  me,  to  exclude  the  lawfulness 
of  a  question  which  is  otherwise  lawful,  though  I  will  not  say  that  an 
inquiry  might  not  be  in  such  a  state,  as  that  these  circumstances  should 
have  such  an  effect. 

Supposing  there  is  nothing  else  in  the  state  of  the  trial  to  make  the 
questions  suggested  proper  to  be  asked  and  answered,  except  that  the 
witness  had  been  present  and  heard  the  evidence,  it  is  to  be  considered 
whether  that  is  enough  to  sustain  the  question.  In  principle  it  is  open 
to  this  objection,  that  as  the  opinion  of  the  witness  is  founded  on  those 
conclusions  of  fact  which  he  forms  from  the  evidence,  and  as  it  does 
not  appear  what  those  conclusions  are,  it  may  be  that  the  evidence  he 
gives  is  on  such  an  assumption  of  facts,  as  makes  it  irrelevant  to  the 
inquiry.  But  such  questions  have  been  very  frequently  asked,  and  the 
evidence  to  which  they  are  directed  has  been  given,  and  has  never  that 
I  am  aware  of,  been  successfully  objected  to.  Evidence,  most  clearly 
open  to  this  objection,  and  on  the  admission  of  which  the  event  of  a  most 
important  trial  probably  turned,  was  received  in  the  case  of  The  Queen 
v.  McNaghten,  tried  at  the  Central  Criminal  Court  in  March  last,  before 
the  Lord  Chief  Justice.  Mr.  Justice  WUlia?ns  and  Mr.  Justice  Cole- 
ridge, in  which  counsel  of  the  highest  eminence  were  engaged  on  both 
sides,  and  I  think  the  course  and  practice  of  receiving  such  evidence 
confirmed  by  the  very  high  authority  of  these  Judges,  who  not  only 
received  it,  but  left  it,  as  I  understand,  to  the  jury  without  any  remark 
derogating  from  its  weight,  ought  to  be  held  to  warrant  its  reception, 
notwithstanding  the  objection  in  principle  to  which  it  may  be  open.  In 
cases  even  where  the  course  of  practice  in  criminal  law  has  been  unfa- 
vorable to  parties  accused,  and  entirely  contrary  to  the  most  obvious 
principles  of  justice  and  humanity,  as  well  as  those  of  law,  it  has  been 
held  that  such  practice  constituted  the  law,  and  could  not  be  altered 
without  the  authority  of  Parliament. 

Lord  Chief  Justice  Tindal : — My  Lords,  Her  Majesty's  Judges, 
(with  the  exception  of  Mr.  Justice  Maule,  who  has  stated  his  opinion  to 
your  Lordships)  in  answering  the  questions  proposed  to  them  by  your 
Lordship's  House,  think  it  right,  in  the  first  place,  to  state  that  they 
have  forborne  entering  into  any  particular  discussion  upon  these  quea- 
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lions,  from  the  extreme  and  almost  insuperable  difficulty  of  applying 
those  answers  to  cases  in  which  the  facts  are  not  brought  judicially 
before  them.  The  facts  of  each  particular  case  must  of  necessity  pre- 
sent themselves  with  endless  variety,  and  with  every  shade  of  difference 
m  each  case,  and  as  it  is  their  duty  to  declare  the  law  upon  each  par- 
ticular case  on  facts  proved  before  them,  and  after  hearing  argument  of 
counsel  thereon,  they  deem  it  at  once  impracticable,  and  at  the  same 
time  dangerous  to  the  administration  of  justice,  if  it  were  practicable,  to 
attempt  to  make  minute  applications  of  the  principles  involved  in  the 
answers  given  by  them  to  your  Lordship's  questions.  They  have,  there- 
fore, confined  their  answers  to  the  statement  of  that  which  they  hold  to 
be  the  law  upon  the  abstract  questions  proposed  by  your  Lordships ; 
and  as  they  deem  it  unnecessary,  in  this  peculiar  case,  to  deliver  their 
opinions  seriatim,  and  as  all  concur  in  the  same  opinion,  they  desire  me 
to  express  such  their  unanimous  opinion  to  your  Lordships. 

The  first  question  proposed  by  your  Lordships  is  this  :  "  What  is 
the  law  respecting  alleged  crimes  committed  by  persons  afflicted  with 
insane  delusion  in  respect  of  one  or  more  particular  subjects  or  persons  ; 
as,  for  instance,  where  at  the  time  of  the  commission  of  the  alleged 
crime  the  accused  knew  he  was  acting  contrary  to  law,  but  did  the  act 
complained  of  with  a  view,  under  the  influence  of  insane  delusion,  of 
redressing  or  revenging  some  supposed  grievance  or  injury,  or  of  pro- 
ducing some  supposed  public  benefit]" 

In  answer  to  which  question,  assuming  that  your  Lorships'  inquiries 
are  confined  to  those  persons  who  labor  under  such  partial  delusions 
only,  and  are  not  in  other  respects  insane,  we  are  of  opinion  that,  not- 
withstanding the  party  accused  did  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of  redressing  or  revenging  some 
supposed  grievance  or  injury,  or  of  producing  some  public  benefit — he 
is  nevertheless  punishable  according  to  the  nature  of  the  crime  commit- 
ted, if  he  knew  at  the  time  of  committing  such  crime,  that  he  was  act- 
ing contrary  to  law,  by  which  expression  we  understand  your  Lordships 
to  mean  the  law  of  the  land. 

Your  Lordships  are  pleased  to  inquire  of  us,  Secondly:  "What 
are  the  proper  questions  to  be  submitted  to  the  jury  where  a  person 
alleged  to  be  afflicted  with  insane  delusion  respecting  one  or  more  par- 
ticular subjects  or  persons,  is  charged  with  the  commission  of  a  crime 
(murder,  for  example)  and  insanity  is  set  up  as  a  defence  ?"  And, 
thirdly  :  "  In  what  terms  ought  the  question  to  be  left  to  the  jury  as  to 
the  prisoner's  state  of  mind  at  the  time  when  the  act  was  committed  ?" 
And  as  these  two  questions  appear  to  us  to  be  more  conveniently 
answered  together,  we  have  to  submit  our  opinion  to  be,  that  the  jurors 
ought  to  be  told  in  all  cases,  that  every  man  is  to  be  presumed  to  be 
sane,  and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for 
his  crimes,  until  the  contrary  be  proved  to  their  satisfaction,  and  that  to 
establish  a  defence  on  the  ground  of  insanity,  it  must  be  clearly  proved 
that,  at  the  time  of  the  committing  of  the  act,  the  party  accused  was 
laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind,  aa 
&  10 
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not  to  know  the  nature  and  quality  of  the  act  he  was  doing;  or,  if  he 
did  know  it,  that  he  did  not  know  he  was  doing  what  was  wrong.  The 
mode  of  putting  the  latter  part  of  the  question  to  the  jury  on  these  occa- 
sions has  generally  been,  whether  the  accused,  at  the  time  of  doing  the 
act,  knew  the  difference  between  right  and  wrong ;  which  mode,  though 
rarely,  if  ever  leading  to  any  mistake  with  the  jury,  is  not,  as  we 
conceive,  so  accurate  when  put  generally  and  in  the  abstract,  as 
when  put  with  reference  to  the  party's  knowledge  of  right  and  wrong 
in  respect  to  the  very  act  with  which  he  is  charged.  If  the  question 
were  to  be  put  as  to  the  knowledge  of  the  accused  solely  and  exclusively 
with  reference  to  the  law  of  the  land,  it  might  tend  to  confound  the 
jury,  by  inducing  them  to  believe  that  an  actual  knowledge  of  the  law 
of  the  land  was  essential  in  order  to  lead  to  a  conviction,  whereas  the 
law  is  administered  upon  the  principle  that  every  one  must  be  taken 
conclusively  to  know  it,  without  proof  that  he  does  know  it.  If  the 
accused  was  conscious  that  the  act  was  one  which  he  ought  not  to  do. 
and  if  that  act  was  at  the  same  time  contrary  to  the  law  of  the  land,  he 
is  punishable,  and  the  usual  course  therefore  has  been,  to  leave  the 
question  to  the  jury,  whether  the  party  accused  had  a  sufficient  degree 
of  reason  to  know  that  he  was  doing  an  act  that  was  wrong  ;  and  this 
course  we  think  is  correct,  accompanied  with  such  observations  and 
explanations  as  the  circumstances  of  each  particular  case  may  require. 

The  fourth  question  which  your  Lordships  have  proposed  to  us  is 
this  :  "  ff  a  person  under  an  insane  delusion  as  to  existing  facts,  com- 
mits an  offence  in  consequence  thereof,  is  he  thereby  excused  I"  To 
which  question  the  answer  must  of  course  depend  on  the  nature  of  the 
delusion  :  but,  making  the  same  assumption  as  we  did  before,  namely, 
that  he  labors  under  such  partial  delusion  only,  and  is  not  in  other 
respects  insane,  we  think  he  must  be  considered  in  the  same  situation 
as  to  responsibility  as  if  the  facts  with  respect  to  which  the  delusion 
exists  were  real.  For  example — if,  under  the  influence  of  his  delusion, 
he  supposes  another  man  to  be  in  the  act  of  attempting  to  take  away 
his  life,  and  he  kills  that  man,  as  he  supposes,  in  self-defence,  he  would 
be  exempt  from  punishment.  If  his  delusion  was  that  the  deceased 
had  inflicted  a  serious  injury  to  his  character  and  fortune,  and  he  killed 
him  in  revenge  for  such  supposed  injury,  he  would  be  liable  to  punish- 
ment. 

The  question  lastly  proposed  by  your  Lordships  is  :  "  Can  a  medical 
man  conversant  with  the  disease  of  insanity,  who  never  saw  the  prisoner 
previous  to  the  trial,  but  who  was  present  during  the  whole  trial,  and 
the  examination  of  all  the  witnesses,  be  asked  his  opinion  as  to  the  state 
of  the  prisoner's  mind  at  the  time  of  the  commission  of  the  alleged 
crime,  or  his  opinion  whether  the  prisoner  was  conscious  at  the  time  of 
doing  the  act,  that  he  was  acting  contrary  to  law,  or  whether  he  was 
laboring  under  any  and  what  delusion  at  the  time  1"  In  answer 
.  thereto,  we  state  to  your  Lordships,  that  we  think  the  medical  man, 
under  the  circumstances  supposed,  cannot  in  strictness  be  asked  his 
opinion  in  the  terms   above  stated,  because  each  of  these  questions 


involves  the  determination  of  the  truth  of  the  facts  deposed  to  which  it 
is  for  the  jury  to  decide,  and  the  questions  are  not  mere  questions  upon 
a  matter  of  science,  in  which  case  such  evidence  is  admissible.  But 
where  the  facts  are  admitted  or  not  disputed,  and  the  question  becomes 
substantially  one  of  science  only,  it  may  be  convenient  to  allow  the 
question  to  be  put,  in  that  general  form,  though  the  same  cannot  be 
insisted  on  as  a  matter  of  right. 

Lord  Brougham : — My  Lords,  the  opinions  of  the  learned  Judges, 
and  the  very  able  manner  in  which  they  have  been  presented  to  the 
House,  deserve  our  best  thanks.  One  of  the  learned  Judges  has 
expressed  his  regret  that  these  questions  were  not  argued  by  counsel. 
Generally  speaking,  it  is  most  important  that,  in  questions  put  for  the 
consideration  of  the  Judges,  they  should  have  all  that  assistance  which 
is  afforded  to  them  by  an  argument  by  counsel ;  but  at  the  same  time, 
there  can  be  no  doubt  of  your  Lordships'  right  to  put,  in  this  way, 
abstract  questions  of  law  to  the  Judges,  the  answer  to  which  might  be 
necessary  to  your  Lordships  in  your  legislative  capacity.  There  is  a 
precedent  for  this  course  in  the  memorable  instance  of  Mr.  Fox's  bill  on 
the  law  of  libel,  where,  before  passing  the  bill,  this  House  called  on  the 
Judges  to  give  their  opinions  on  what  was  the  law  as  it  then  existed. 

Lord  Campbell : — My  Lords,  I  cannot  avoid  expressing  my  satisfac- 
tion, that  the  noble  and  learned  Lord  on  the  woolsack  carried  into 
effect  his  desire  to  put  these  questions  to  the  Judges.  It  was  most  fit 
that  the  opinions  of  the  Judges  should  be  asked  on  these  matters,  the 
settling  of  which  is  not  a  mei-e  matter  of  speculation,  for  your  Lordships 
may  be  called  on,  in  your  legislative  capacity,  to  change  the  law,  and 
before  doing  so,  it  is  proper  that  you  should  be  satisfied  beyond  doubt 
what  the  law  really  is.  It  is  desirable  to  have  such  questions  argued 
at  the  bar,  but  such  a  course  is  not  always  practicable.  Your  Lordships 
have  been  reminded  of  one  precedent  for  fliis  proceeding,  but  there  is  a 
still  more  recent  instance.  The  Judges  having  been  summoned  in  the 
case  of  the  Canada  Reserves,  to  express  their  opinions  on  what  was 
then  the  law  on  that  subject.  The  answers  given  by  the  Judges  are 
most  highly  satisfactory,  and  will  be  of  the  greatest  use  in  the  adminis- 
tration of  justice. 

Lord  Cottenham  : — My  Lords,  I  fully  concur  with  the  opinion  now 
expressed,  as  to  the  obligations  we  owe  to  the  Judges.  It  is  true,  that 
they  cannot  be  required  to  say  what  would  be  the  construction  of  a 
bill,  not  in  existence  as  a  law  at  the  moment  at  which  the  question  is 
put  to  them,  but  they  may  be  called  on  to  assist  your  Lordships,  in 
declaring  their  opinions  upon  abstract  questions  of  existing  law. 

Lord  Wynford  : — My  Lords,  I  never  doubted  that  your  Lordships 
possessed  the  power  to  call  on  the  Judges  to  give  their  opinions  upon 
questions  of  existing  law,  proposed  to  them  as  these  Questions  have 
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been,  I  myself  recollect,  that  when  I  had  the  honor  to  hold  the  office 
of  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  I  communicated 
to  the  House  the  opinions  of  the  Judges  on  questions  of  this  sort, 
fiamed  with  reference  to  the  usury  laws.  Upon  the  opinions  of  the 
Judges  thus  delivered  to  the  House  by  me,  a  bill  was  founded,  and 
afterwards  passed  into  a  law. 

The  Lord  Chancellor  : — My  Lords,  I  entirely  concur  in  the  opinion 
given  by  my  noble  and  learned  friend  as  to  our  right  to  have  the 
opinions  of  the  Judges  on  abstract  questions  of  existing  law,  and  1 
agree  that  we  owe  our  thanks  to  the  Judges,  for  the  attention  and  learn- 
ing with  which  they  have  answered  the  questions  now  put  to  them. 

If  a  person,  after  verdict,  and  before  sentence,  becomes  insane,  it  is 
good  cause  for  staying  the  sentence,  but  where  the  question  of  insanity 
has  been  passed  on  by  the  jury,  a  motion  to  the  court  to  stay  the  sentence 
cannot  be  entertained. —  The  Statey.  Brinyea,  5  Alabama  Rep.  241. 
(1844.) 

If  a  man  in  his  sound  mind  commits  a  capital  offence,  and  before  ar- 
raignment for  it,  he  becomes  insane,  he  ought  not  to  be  arraigned,  be- 
cause he  is  not  able  to  plead  to  it  with  that  advice  and  caution  that  he 
ought.  And  if  after  he  has  pleaded,  the  prisoner  becomes  insane,  he 
shall  not  be  tried,  for  how  can  he  make  his  defence  1  If  after  trial  he 
loses  his  reason,  judgment  shall  not  be  pronounced,  and  if,  after  judg- 
ment, he  becomes  insane,  execution  shall  be  stayed,  for  were  he  sane  he 
might  perhaps  say  something  in  stay  of  judgment  and  execution.— 1  Hah. 
P.  C.  34.  Co.  P.  C.  4  (p.)  26  ASS.  27.  3  E.  3  Corone  351.  If  a  person 
during  his  insanity  commit  homicide  or  petit  treason,  and  recover  his  under- 
standing, and  being  indicted  and  arraigned  for  the  same  pleads  not 
guilty,  he  ought  to  be  acquitted  for  by  reason  of  his  incapacity  he  can- 
not act  felleo  animo.— 12  H.  3  Dower  183.  Forfeiture  33.  21.  If.  7.  31. 
b.  il  alcru  quite,  that  is,  shall  be  found  not  guilty. 

And  it  is  all  one,  whether  the  phrenzy  be  fixed  and  permanent,  or 
whether  it  were  temporary  by  force  of  any  disease,  if  the  fact  were 
committed  while  tne  party  was  under  that  distemper. 

In  the  year  166S,  at  Aylesbury,  a  married  woman  of  good  reputation 
being  delivered  of  a  child,  and  having  not  slept  many  nights,  fell  into  a 
temporary  phrenzy,  and  killed  her  infant  in  the  absence  of  any  com- 
pany, but  company  coming  in,  she  told  them  she  had  killed  her  infant, 
and  there  it  lay,  she  was  brought  to  gaol  presently,  and  after  some 
sleep  she  recovered  her  understanding,  but  marvelled  how  or  why  she 
came  thither.  She  was  indicted  for  murder,  and  upon  her  trial  the 
whole  matter  appearing,  it  was  left  to  the  jury  with  this  direction,  thac 
if  it  did  appear  that  she  had  any  use  of  reason  when  she  did  it,  the\ 
were  to  find  her  guilty,  but  if  they  found  her  under  a  phrenzy,  though 
by  reason  of  her  late  delivery  and  want  of  sleep  they  should  acquit 
her,  that  had  there  been  any  occasion  to  move  her  to  this  fact  to  hide 
her  shame,  which  is  ordinarily  the  case  with  such  as  are  delivered  oi 
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bastard  children  and  destroy  them  :  or  if  there  had  been  jealousy  in  her 
husband,  that  the  child  had  been  none  of  his,  or  if  she  had  hid  the  in- 
fant, or  denied  the  fact,  these  had  been  evidences  that  the  frenzy  was 
counterfeit,  but  none  of  these  appearing,  and  the  honesty  and  virtuous 
deportment  of  the  woman  in  her  health,  being  known  to  the  jury,  and 
many  circumstances  of  insanity  appearing  the  jury  found  her  not  guilty, 
to  the  satisfa«iion  of  all  that  heard  it. — 1  Hale  P.   C.  36. 

INSOLVENT  DEBTOR. 

A  discharge  under  the  two-third  act  in  legal  contemplation  extin- 
guishes the  debt  as  effectually  as  if  it  had  been  paid  or  released  by  the 
creditor  under  hand  and  seal. — Deyo  v.  Van  Valkenburgh  5  Hill  242. 
(1844). 

INSTRUCTIONS  TO  THE  JURY. 

It  is  not  error  to  instruct  the  jury,  that  they  are  not  absolute  judges 
of  the  law  in  criminal  cases. — Montgomery  v.  The  State,  11  Ohio  R.  p. 
424.     (1343.) 

Where  there  is  no  evidence  tending  to  prove  a  particular  fact,  the  court 
are  bound  so  to  instruct  the  j  ury  when  requested ;  but  they  cannot,  legally 
give  any  instructions  which  will  take  from  the  jury  the  ri^ht  of  weigh- 
ing what  effect  the  evidence  shall  have.  An  instruction  founded  on 
part  of  the  evidence  is  erroneous. — Greenlcqf  v.  Booth,  9  Peters  292. 

INSURANCE— FIRE. 

By  this  insurance  the  underwriter,  in  consideration  of  the  premium, 
undertakes  to  indemnify  the  insured  against  all  losses  by  means  of  ac- 
cidental fire  happening  within  a  prescribed  period. 

Though  a  fire  insurance  company  are  authorized  by  their  charter  to 
insure  property  only  to  the  amount  of  three-fourths  of  its  value,  yet  if 
they  deliberately  make  a  valuation  of  property,  and  insure  three-fourths 
only  of  such  valuation,  they  are  bound  thereby,  in  the  absence  of  fraud, 
collusion  or  misrepresentation,  and  cannot  show,  in  an  action  against 
them  to  recover  a  loss,  that  the  property  was  insured  for  more  than 
three-fourths  of  its  value. — Fuller  v.  Boston  Mutual  Fire  Ins.  Co.,  4 
Metcal/'s  R.  p.  206.     (1843.) 

INSURABLE  INTEREST. 

Does  an  insurable  interest,  in  mercantile  language,  necessarily  imply 
an  absolute  right  of  property  in  the  thing  insured  ? 

It  does  not ;  a  special  or  qualified  interest  is  equally  the  subject  of 
insurance. — Bell  v.  Western   Marine   &•  Fire  Ins.   Co.,  5  Robinson's  La. 
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R.  p.  423.  (1845.)  Be  Forest  v.  The  Fulton  Fire  Ins.  Co.,  1  Hall  84, 
Buck  Sf  Hedrick  v.  The  Ches.  Ins.  Co.,  1  Peters1  162,  Craufurd  v.  Hunter 
8  T.  R.  13  ;  Lucena  v.  Craufurd  3  ZJos.  $•  P&^,  75  Marshall  on  Insur- 
ance 789. 

A  mortgagor  and  mortgagee  may  each  insure  the  same  building,  so 
as  to  recover  their  respective  interests  therein,  without  disclosing  the 
qualified  nature  of  the  interest,  except  the  same  be  required. —  Traders 
Ins.  Co.  v.  Robert,  9  Wend,  404 ;  Jackson  v.  Mass.  Mutual  Fire  Ins.  Co., 
23  Pick  418.  If  the  mortgagee  insures  on  his  own  account  and  for 
his  debt,  when  that  is  extinguished  the  policy  ceases,  and  the  mort- 
gagor has  no  interest  in  it,  and  cannot  take  advantage  of  it.  If  the 
premises  be  destroyed  by  fire  before  the  debt  is  extinguished,  the  in- 
surer must  pay  the  debt  to  the  amount  of  the  insurance  to  the  mort- 
gagee, and  he  will  then  be  entitled  to  an  assignment  of  the  debt,  and 
recover  it  of  the  mortgagor;  for  the  payment  of  the  insurance  is  no  dis- 
charge of  the  debt  but  it  only  changes  the  creditor.  If  the  mortgagor 
insures,  be  will  in  case  of  loss,  be  entitled  to  recover  the  amount  of  it, 
for  it  is  his  own  loss,  and  he  may  insure  to  the  full  value  of  his  property, 
notwithstanding  any  incumbrance  thereon. —  Carpenter  v.  The  Provi- 
dence Washington  Ins.  Co.,  16  Peters'  495  ;  Gordon  v.  Mass.  Ins.  Co.,  2 
Pick  249;  Strong  v.  Manufacturers'  Ins.  Co.  10  Pick  40;  Hisginson  v. 
Ball,  13  Mass.  96. 

A  trustee,  agent  or  factor  having  the  custody  of  goods  to  sell  on 
commission,  may  insure  them  to  .the  full  amount. — Bell  v.  Western 
Marine  &f  Fire  Ins.  Co.,  5  Robinson's  La.  R.,p.  423.  (1S45.)  Be  Forest  v. 
The  Fulton  Fire  Ins.  Co.,  1  Hall  84  ;  Craufurd  v.  Hunter.  8  T.  R.,  13  ; 
Bucena  v.  Craufurd,  3  Bos.  8f  Pull,  15 — 5  Bos.  Sf  Pull.  269  ;  Marshall 
on  Insurance  789  ;  and  he  is  not  bound  to  disflose  his  title  to  the  insurer, 
unless  it  is  asked  for. — S'rong  v.  Manufacturers'  Ins.  Co.,  10  Pick  40; 
Bixby  v.  Franklin,  Ins.  Co.,  S  Pick  86  ;  Lock  v.  North  American  Ins.  Co., 
13  Mass.  61  ;   Bartlett  v.  Walter  13  Mass.  267. 

An  equity  of  redemption  is  an  insurable  interest. — Strong  v.  Manu- 
facturers' Ins.   Co.,  10  Pick  40. 

One  may  insure  his  equitable  interest  in  property,  the  legal  title  to 
which  is  in  another. —  Oliver  v.  Greene,  3  Mass.  133  ;  Locke  v.  North 
American  Ins.  Co.,  13  Mass.  61  ;  Bartlet  v.  Walter,  13  Mass.  267;  Jack- 
son v.  Mass.  Ins.  Co.,  23  Pick  418/  Tyler  v.  The  JEtna  Fire  Ins.  Co.,  12 
Wend  507  ;  The  Mtna  Fire  Ins.  Co.  v.  Tyler,  16  Wend,  385;  Holbrook 
v.  Brown  2  Mass.  280. 

A  vendee  having  made  part  payment  and  improvements,  has  an  in- 
insurable  interest,  even  if  the  legal  title  has  not  passed  to  him. — Mc- 
Gibney  v.  The  Phcenix  Ins.  Co.  1  Wend.  85  ;  Rider  v.  Ocean  Ins.  Co.  20 
Pick  259. 

A  vested  interest  is  not  necessary  to  give  the  right  of  insuring. 
When  there  is  an  expectancy  coupled  with  a  present  existing  title, 
there  is  an  insurable  interest. — Lucena  v.  CraufurdS  Bos.  6f  Pull.  15 — 
5  Bos.  Sf  Pull  269 
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It  is  necessary  for  the  insured  to  have  some  interest,  at  the  time  of 
insuring  and  at  the  time  of  the  fire,  to  entitle  him  to  an  indemnity. — 
Hart  v.  Delaivarc  Ins.  Co.,  2  Wash  C.  R.  350  :  Lynch  v.  Dalzell,  4  Bio. 
P.  Ca.  431 ;  The  Saddlers'  Co.  v.  Badcock  2  Atk.  554  ;  Bell  v.  The  Fire- 
man*s  Ins.  Co.  of  New  Orleans  3  Robinson's  La.R.  423. 

INSURED— DUTIES  OF. 

The  general  principle  is,  that  in  all  cases  of  insurance,  the  insured 
is  bound  in  good  faith  to  communicate  to  the  insurer  all  facts  material 
to  the  risk,  within  his  knowledge ;  and  if  they  are  withheld,  whether 
the  concealment  be  by  design  or  by  accident  it  is  equally  fatal  to  the 
contract. — Bufe  v.  Turner,  6  Taunt  338  Lindeneau  v.  Desborough,  8 
Barn  <5f  Cress.  586,  ;    Walden  v.  Louisiana  Ins.  Co.  \2  ;  Louis,  134. 

The  insured  is  not  bound  to  tell  all  the  circumstances,  but  only  to 
conceal  nothing. — Fletcher  v.  Commonwealth  Ins.  Co.  18      Pick  5'65. 

Concealment  of  a  material  fact  avoids  the  policy.  Curry  v. 
Commonwealth  Ins.  Co.,  1 0  Pick.  535  ;  Stocker  v.  Merrimack  Ins.  Co. 
6  ;  Mass.  220.  The  concealment  of  the  fact  must  be  proved  by  the  in- 
surer.— Fiske  v.  New  England  Ins.  Co.,  25  Pick.  310  ;  and  its  mate- 
riality is  a  question  for  the  jury.  Lindeneau  v.  Desborough,  8;  Barn 
if  Cress,  586  ;    Fletcher  v.   Commonwealth  Ins.  Co.,  18     Pick.  419. 

Mere  silence  concerning  a  material  fact  known  to  the  insurer,  if 
no  inquiry  is  made,  is  not  concealment  to  avoid  the  policy. — Greene 
v.  Merchants'   Ins.   Co.  10      Pick.  402  ;    Marshall  on  Insurance,  473* 

Misrepresentation  of  facts  will  also  avoid  a  policy,  whether  made 
fraudulently,  or  by  mistake  or  negligence,  if  the  insurer  is  thereby  led 
into  error. — Bryant  v.   Ocean  Ins.  Co.,  22     Pick  200. 

The  general  principles  relating  to  insurance  against  fire  are  much 
the  same  as  they  are  in  marine  insurance,  and  as  I  have  treated  the 
latter  subject  at  length  in  the  first  volume  of  my  compendium,  I  deem 
it  unnecessary  to  go  into  detail  in  the  present  instance. 

INSURANCE— LIFE. 

A  bona  fide  creditor  has  an  insurable  interest  in  his  debtor's  life  to 
the  extent  of  his  debt.  Park  on  Insurance,  6th  edit.,  575 :  and  under 
such  interest,  the  creditor  may  either  himself  open  a  policy  on  his 
debtor's  life,  or  he  may  have  assigned  to  him  a  policy  opened  by  the 
debtor  on  his  own  life. — Lindeneau  v.  Desborough,  8     Barn  Sf  Cress.  586. 

A  policy  of  the  former  kind  will  not  be  available  after  the  debt  is 
paid,  either  to  the  creditor  or  to  the  person  whose  life  is  insured,  but 
if  the  debtor  insures  his  own  life,  and  assigns  the  policy  to  secure  the 
payment  of  a  debt,  the  policy  will  be  available  to  him  after  the  debt 
is  paid,  and  if  he  die  before  the  expiration  of  the  policy,  his  family  or 
creditors  will  be  entitled  to  recover  the  amount  of  the  policy. — God- 
sal  v.  Boldero,  8     East,  72. 
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INTEREST. 


In  an  action,  by  the  purchaser,  for  damages  in  consequence  of  the 
inferiority  of  the  article  to  that  of  the  samples  by  which  it  was  sold,  inter- 
est may  be  recovered,  at  five  per  cent,  from  judicial  demand,  but  not 
from  the  date  of  the  purchase. — Stiff  w.  Nugent,  5  Robinsons  La.,  R., 
p.  217.     (1845.) 

Illegal  interest,  paid,  cannot  be  recovered  back. — Shelton  v.  Gill, 
et.al.,\\     Ohio'R.,  p.  417.     (1843.) 

A  debtor  remaining  upon  the  jail  liberties,  on  a  commitment  on 
execution,  is  not  liable  for  the  interest  accruing  on  the  debt,  if  he  pay 
the  amount  due  on  the  execution  at  the  time  of  commitment,  before  de- 
parting the  liberties. — Allen  v.  Adams  ty  Allen,  15  Verviont  R.,  p.  16. 
(1844.) 

Where  in  a  sale  of  goods  a  time  for  payment  is  fixed,  an  agree- 
ment to  pay  interest  may  be  implied. — Shaw  v  Oakley,  3  Robinson's 
La.,  R.,  p.  361.     (1843.) 

IRREGULARITY. 

On  setting  aside  a  proceeding  in  good  faith,  for  irregularity,  where 
an  action  will,  in  consequence — technically  lie,  but,  apparently  witt 
only  nominal  damages,  the  court  will  require  the  party  moving  to  stip- 
ulate not  to  bring  the  action. — Deyov.  Van  T  alkenburgh,  5  Hill  242. 
(1844.)  Rogers  v.  Chapman,!  Cow.  ^15;  Rob  v.  Muffat,Z  J.  R. 
257 ;    Chandler  v.  Brecknell,  4     Cow.  49. 

JOINT  STOCK  COMPANY. 

Where  a  member  of  a  joint  stock  company  advanced  money  to  a 
director  of  the  company,  knowing  that  it  was  to  be  applied  in  taking 
up  a  bill  of  exchange  which  such  director  had  become  a  party  to,  for 
the  purpose  of  the  company — it  is  a  question  for  the  jury  whether 
the  member  advanced  the  money  on  the  credit  of  the  company  at 
large,  ox-,  on  that  of  the  director  individually. —  Collet/  v.  Smith  and 
others,  2      Moody  Sf  Robinson's  Rep.,  96.     (1844.) 

Assumpsit  for  money  lent. 

Plea. — Non  assumpsit. 

The  defendants  were  four  of  the  directors  of  the  Patent  Safety 
Cab  Company.  The  plaintiff  was  himself  a  member  of  the  company. 
It  appeared  that  before  the  advance  of  the  money,  the  defendant  had 
boriowed  100G7,  for  the  purposes  of  the  company  of  one  Clarke,  and 
that  Clarke  held  a  bill  of  exchange  with  their  four  names  upon  it, 
that  security  falling  due,  and  the  defendants  having  no  funds  of  the 
company  to  take  it  up,  one  of  the  officers  of  the  company  on  behalf 
(as  it  was  said)  of  the  defendants,  applied  to  the  plaintiff  to  advance 
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the  amount,  telling  him  it  was  lo  enable  the  present  four  defendants 
to  take  up  the  security  in  Clarke's  hands,  the  directors  deeming  it  in- 
expedient to  make  a  call  upon  the  shareholders.  The  plaintiff  agreed 
to  advance  the  money,  if  the  company  would  first  discharge  a  bill  due 
to  him  for  saddlery  which  he  had  sold  to  the  company.  The  plaintiff 
accordingly  advanced  the  money  to  the  officer,  and  thereupon  the 
amount  of  the  saddlery  bill  was  paid  to  the  plaintiff,  and  the  residue 
of  the  money  advanced  was  applied  to  pay  off  the  debt  due  to  Clarke. 
It  was  proved  that  the  plaintiff  knew  that  the  defendants  had  come 
under  the  liability  to  Clarke,  on  behalf,  and  for  the  purposes  of  the 
company,  and  the  defendants  put  in  evidence  the  partnership  deed 
of  the  company  (executed  by  themselves  and  by  the  plaintiff)  by 
which  it  was  (amongst  other  things)  stipulated,  that  the*  directors 
should  contract  for  and  on  behalf  of  the  company,  and  that  they 
should  not  be  individually  liable  for  more  than  their  respective  shares 
in  the  capital  of  the  company. 

Under  these  circumstances,  it  was  contended  for  the  defendants, 
that  the  action  could  not  be  supported.  The  money  sought  to  be  re- 
covered, was  substantially  lent  to  the  company,  and  the  plaintiff,  be- 
ing a  member  of  the  company,  could  not  enforce  his  remedy  against 
them  in  a  court  of  common  law. 

Wdde  Sergt.  contra  insisted  that  it  was  clear  on  the  whole  case, 
that  the  plaintiff  advanced  the  money  to  the  directors  individually, 
and  on  their  personal  security. 

Tindal  C.  J.,  in  summing  up  the  case  to  the  jury,  told  them, 
that  the  only  question  was,  whether  the  money  was  lent  to  the  four 
defendants,  or  lent  to  the  company  at  large.  It  would  require  strong 
evidence  to  show  that  the  plaintiff  (conscious  of  the  difficulties  the 
company  were  in,  and  knowing  that  he  as  a  partner,)  could  maintain 
no  action  against  them,  advanced  the  money  on  their  credit.  It  was 
for  the  jury,  looking  at  the  whole  transaction,  to  say  whether  or  not 
it  was  a  loan  to  the  directors  personally,  to  get  them  out  of  a  difficulty, 
and  to  relieve  them  from  the  bill  on  which  they  were  individually  lia- 
ble t)  Clarke,  if  it  was,  the  plaintiff  was  entitled  to  a  verdict,  but  if 
they  thought  that  the  plaintiff  was  willing  and  agreed  to  advance  the 
money  to  the  company  at  large  on  the  terms  stated,  and  to  look  to 
them  alone  for  repayment,  then  their  verdict  would  be  for  the  defend- 
ants 1 

Verdict  for  the  plaintiff. 

JUDGMENT. 

The  judgments  of  a  sister  state  are  not  merely  prima  facie  evidence 
of  a  debt  liable  to  be  opened  and  rebutted  by  proof,  but  are  conclu- 
sive of  the  fact  of  indebtedness. — Napier  §■  Anderson,  v.  Gidiere  ExW 
of  Descoudres,  1     Spccrs'  Eq.,  R.,  p.  215.  (1844.) 
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On  a  cause  being  called,  if  the  defendant  consents,  for  the  accom- 
modation of  the  plaintiff",  to  have  the  cause  set  down  for  a  particular 
day,  and  when  that  day  arrives,  again  consents  to  have  it  set  down 
for  another  day,  and  the  cause  is  not  again  called  ;    the  defendant 

is  entitled  to  judgment  as  in  case  of  non  suit. — Root  v. ,  4.      Hill. 

38.  (1S44.) 

A  judgment  of  a  court  in  another  state  is  not  entitled  to  full 
faith  and  credit,  under  the  constitution  and  law  of  the  United  States, 
unless  the  court  had  jurisdiction  of  the  parties  as  well  as  of  the  cause. 
Gleason  v.  Dodd,  4      Metcalf  s  R.,  p.  333.  (1843.) 

A  judgment  of  a  court  which  has  no  jurisdiction  of  the  cause 
is  entirely  void — when  the  court  has  jurisdiction  of  the  cause  and 
the  partie$  and  proceeds  erroneously,  the  judgment  notwithstanding 
the  error,  is  binding  until  it  is  vacated  or  reversed.  Smith  v.  Knowl- 
ton,  11     New  Hampshire  R  ,  p.  191.   (1844.) 

If  a  court  have  jurisdiction,  its  solemn  acts  and  adjudications,  al- 
though erroneous,  are  not  void — they  are  valid  till  reversed.  Lessee 
of  Le  Grange  v.   Ward,  et.  al,  Ohio  R.,  p.  261.  (1843.) 

The  judgments  of  courts  martial  are  conclusive,  like  those  of 
any  other  courts,  unless  some  defect  in  regard  to  their  jurisdiction  is 
shown. — Brown  v.  Wadsworth  Sf  White,  15    Vermont  R., p.  170.  (1844.) 

The  validity  of  a  judgment  ordering  the  execution  of  a  will, 
cannot  be  inquired  into  collaterally.  M'Cluskey  v.  Webb,  4  Robin- 
son's La.  R.,p.  201.  (1845.) 

Judgments  take  effect  from  the  time  they  are  rendered,  and  not 
from  the  time  they  are  recorded.  Huntingdon  v.  Charlotte,  15  Ver- 
mont R.,p.  46.  (1844.) 

A  judgment  against  one  of  the  makers  of  a  joint  and  several  note, 
is  a  conclusive  bar  to  any  other  action  against  the  same  defendant, 
for  the  same  cause,  but  not  to  an  action  against  the  other,  who  is  sev- 
erally liable,  unless  the  judgment  be  paid,  and  then  it  will  avail,  not 
by  way  of  estoppel,  but  as  payment  or  satisfaction  of  the  aeot.  Satis- 
faction or  payment  is  no  bar,  unless  the  whole  debt  is  paid,  or  some- 
thing accepted  in  full  of  it.     Day  v.  Hill,  2     Speers'  R.,  p.  628.  (1844.) 

Money,  paid  on  a  judgment  cannot  be  recovered  back  while  the 
judgment  remains  in  force.  Job  v.  Collier,  11     Ohio  R.,  p.  422.  (1S43.) 

A  judgment  against  a  claimant,  which  is  a  bar  to  another  suit  on 
the  claim,  is  also  a  bar  to  the  use  by  him  of  the  claim  by  way  ot  set-off". 
— Jones  v.  Richardson,  5  Metcalf 's  R.,  p.  247.     (1844.) 

An  action  of  assumpsit  will  not  lie  upon  the  judgment  of  anotner  ot 
the  American  States.     The  declaration  must  be  in  debt,  counting  upon 
the  judgment  as  a  record. — Boston  India  Rubber  Facur/y  v.  Itou  14 
Vermont  R„  p.  92.     (1843.) 
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JUDGMENT— EVIDENCE. 

Where  a  record  of  a  prior  judgment  is  competent  evidence  in  a 
cause,  irregularity  or  error  in  that  judgment,  cannot  be  objected,  or  in- 
quired into,  on  the  trial. — Stothojf'v.  Dunham's  Exr's .  ^Harrison's  R.,  p. 
181.     (1843.) 

JUDICIAL  SALE. 

Where  lands,  subject  to  a  mortgage,  are  sold  under  a  decree  of 
foreclosure,  the  emblements  of  a  lessee  are  protected,  and  do  not  pass 
to  a  purchaser  under  a  decree  ;  and  where  lands  are  valued  for  judicial 
sale,  the  value  of  the  annual  crops  is  not  included  in  the  estimate. — 
Cassilly  v.  Rhodes,  12  Ohio  R.,  p.  88.     (1844.) 

JURORS. 

The  court  will  set  aside  a  verdict,  in  a  doubtful  or  contested  case,  if 
it  appears  that  the  prevailing  party  by  himself,  his  retainers  or  agents, 
has  been  in  private  communication  or  held  any  conversation  with  one 
or  more  of  the  jurors,  on  the  subject  of  the  trial,  during  its  progress. 
The  court  will  not  stop  to  inquire,  whether  the  juror  was  influenced  or 
not,  by  what  was  said  to  him.  It  is  enough,  that  the  party  was  in  pri- 
vate intercourse  with  the  juror  on  the  subject  of  the  trial. —  Tomlin 
adsm.  Den.  ex  dem.  Cox,\  Harrison's  R.,  p.  76.     (1843.) 

JUROR— AFFIDAVIT. 

On  motion  for  a  new  trial  on  the  ground  that  the  verdict  was  enter- 
ed by  mistake,  the  court  received  the  affidavit  of  a  juryman  as  to  what 
occurred  in  open  court,  on  delivery  of  the  verdict. — Roberts  v.  Hughes, 
1  Dowling's  Practice,  R.,  p.  82.      (1843.) 

In  this  case,  which  had  been  tried  before  the  under-sheriff  of  Merion- 
ethshire, a  verdict  was  entered  for  the  plaintiff. 

Jervis  on  behalf  of  the  defendant,  had  obtained  a  rule,  calling  on 
the  plaintiff  to  show  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  verdict  had  been  entered  for  the  plaintiff  by  a  mistake 
of  the  under-sheriff. 

R.  V.  Richards  showed  cause,  and  was  about  to  read  the  affidavit  of 
one  of  the  jurors  as  to  what  took  place  at  the  time  the  verdict  was  de- 
livered, when 

Jervis  objected,  that  the  affidavit  could  not  be  read.  It  was  the  es- 
tablished practice  not  to  receive  the  affidavits  of  Jurymen. 

Per  Curiam. — The  rule  does  not  prevent  jurymen  from  stating,  on 
affidavit,  what  took  place  in  open  court,  but  only  relates  to  what  oc- 
curred amongst  them  in  their  private  room,  or  to  the  grounds  upon  which 
they  gave  their  verdict. 

The  affidavit  was  then  read,  and  the  rule  made  absolute. 
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JURY. 


It  is  to  be  presumed  the  jurors  understand  the  instructions  of  the 
court  in  matters  of  law  ;  and  where  proper  instructions  are  given  to 
them,  a  new  trial  will  not  be  granted  on  the  suggestion  that  they  did 
not  rightly  understand  the  instructions. — Raymond  v.  Nye,  5  Metcalf's 
R.,  p.  151.     (1S44.) 

No  law  requires  that  a  jury  shall  carry  with  them  into  their  consul- 
tation room  all  the  documents  and  papers  submitted  to  them.  It  is  at 
their  pleasure  to  do  so,  or  not. — Littlefield  v.  Beamis  5  Robinson's  La. 
R.,p.  145.     (1845.) 

After  a  jury  have  returned  their  verdict— have  been  discharged  and 
separated,  they  cannot  be  recalled  to  alter  or  amend  it.--- Sargeant  v. 
The  State,  1 1  Ohio  R.,  p.  472.     ( 1 843.) 

The  verdict  of  a  jury  will  not  be  disturbed  unless  clearly  wrong. 
McCoy  v.  Hunter,  3  Robinson's  La.  R.,p.  118.  (1843.)  Hughes  v  Lee,  3 
Robinson's  La.  R.,  p.  429. 

JUSTICE  OF  THE  PEACE. 

It  is  competent  for  a  justice  of  the  Peace  to  quash  an  execution  is- 
sued by  himself,  and  a  party  prejudiced  by  a  refusal  to  quash,  may  re 
move  the   proceeding  into  a  higher   court  by  certiorari. —  Gilliland  v. 
Wareet.  al.  4  Alabama  R.,  p.  514.     (1843.) 

LAND. 

The  freehold  of  a  husband  in  his  wife's  lands  may  be  sold  on  ex- 
ecution.    Canbyy.   Porter,  12  Ohio  R., p.  79.  (1844.) 

LANDLORD  AND  TENANT. 

A  landlord,  leasing  to  a  cropper  for  one  year,  reserving  as  rent  a 
part  of  the  grain,  has  a  lien  upon  the  growing  crop,  and  the  entire 
crop  cannot  be  removed  by  the  tenant,  or  those  claiming  under  him, 
until  the  rent  is  provided  for.  Trover  will  lie  for  the  landlord's  share. 
Case  v.  Hart  Sf  Humphrey,  11    Ohio  R.,  p.  364.   (1843  ) 

Where  the  premises  have  been  occupied  without  the  knowledge 
or  consent  of  the  owner,  the  state  of  landlord  and  tenant  does  not 
exist  between  him  and  the  occupant ;  and  an  action  for  use  and  occu 
pation  cannot  be  sustained. — Curtis  v.  Treat,  21  Maine  R.  p.  525 
(1843.) 
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LARCENY. 


If  a  person  drop  any  chattel,  and  another  find  it,  and  take  it  away 
with  the  intention  of  appropriating  it  to  his  own  use,  and  only  restore 
it  because  a  reward  is  ottered,  he  is  guilty  of  larceny. 

The  only  cases  in  which  a  party  rinding  a  chattel  of  another  can 
be  justified  in  appropriating  it  to  his  own  use,  is,  where  the  owner 
cannot  be  found,  or  where  it  may  be  fairly  said  that  the  owner  has 
abandoned  it.  Eegina  v.  Peter's,  1  Carrmglcm  8f  Kirwan's  Rep.  245.  (1 844.) 

The  prisoner  was  indicted  for  stealing  a  golden  chain,  one  breast- 
pin and   one  eye-glass   and  pin,  the  property  of  Henry  Bulkeley. 

It  appeared  that  Mrs.  Bulkeley  went  into  her  garden,  adjoining  to 
the  house,  to  walk,  and,  on  her  return  into  the  house,  missed  the  arti- 
cles in  question,  which  had  been  upon  her  dress  when  she  went  out 
walking.  The  prisoner  was  employed  about  the  premises  on  the  day 
in  question,  and,  by' the  direction  of  the  prosecutor  had  walked  through 
the  garden,  in  company  with  the  gardener,  immediately  after  Mrs. 
Bulkeley  had  returned  into  the  house,  and  another  gold  ornament, 
missed  at  the  same  time  with  those  included  in  the  indictment,  was 
found,  upon  search  being  made  by  Mr.  Bulkeley  at  a  spot  in  the  gar- 
den, by  which  the  prisoner  had  passed.  The  prisoner  made  no  men- 
tion to  the  gardener  of  having  found  any  thing,  and  as  soon  as  he  had 
finished  the  work  Mr.  Bulkeley  had  directed  him  to  do,  which  occu 
pied  about  a  quarter  of  an  hour,  he  went  away  from  the  house.  Mr. 
Bulkeley  caused  the  loss  to  be  cried  the  same  evening,  and  the  follow 
ing  morning,  and  offered  <£2  reward  to  any  person  who  had  found  the 
articles.  On  the  following  morning,  the  prisoner  went  to  the  crier  and 
stated,  that  he  knew  a  peison  who  had  found  the  things,  and  took  the 
crier  to  his  house,  fetched  them  down  stairs  and  gave  them  to  the 
crier,  with  directions  to  go  to  Mr.  Bulkeley's  with  them,  but  not  deliver 
them  up  unless  the  reward  of  <£2  was  paid.  His  wife  in  his  presence 
said  that  she  found  them  in  a  street  in  Cheltenham,  a  quarter  of  a 
mile  from  the  prosecutor's,  and  the  prisoner  on  two  subsequent  occa- 
sions, stated  that  he  found  them  in  two  other  places,  neither  being  the 
garden.  The  crier  went  to  the  prosecutor's,- and  refused  to  deliver  up 
the  things,  and  afterwards  the  prisoner  himself  went  and  refused  to 
deliver  them  unless  the  reward  was  paid,  which  Mr.  Bulkeley  re- 
fused, as  he  thought;  the  prisoner  ought  to  have  brought  them  to  the 
house,  and  had  been  guilty  of  stealing  in  taking  them  away.  Mr.  Bulke- 
ley had  made  inquiries  after  the  prisoner  at  his  master's,  but  had  not 
found  him  on  the  day  of  the  loss. 

Greaves,  in  his  opening,  cited  the  cases  of  Merry  v.  Green,  7  M. 
8f  TV.,  623 ;  liegina  v.  Kerr,  8  C.  <$■  P.,  176;  and  submitted  that, 
it  was  the  duty  of  the  prisoner  immediately  to  have  taken  the 
articles  to  the  house,  and  made  inquiries  as  to  the  owners.  That 
although  no  case  had,  perhaps,  gone  the  length  of  deciding  the 
point,    yet    he    submitted,    that    if    the  prisoner  took    the  articles 
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away  with  the  intent  of  keeping  them  in  order  to  ohtain  any 
reward  that  might  be  offered  for  their  restoration,  and  intending 
not  to  restore  them  unless  he  received  such  reward,  that  he  was 
guilty  of  larceny,  as  he  was  assuming  a  dominion  over  them,  and 
dealing  with  them  in  a  manner  wholly  inconsistent  with  the  property 
of  the  prosecutor  in  them,  who  was  entitled  to  the  possession  of  them 
at  all  times. 

Rolfe.  B.— If  a  man  is  possessed  of  a  chattel,  he  does  not  lose 
the  property  in  it  because  he  places  or  drops  it  in  a  field.  Nay,  if  he 
drop  it  in  a  street,  it  still  remains  his  property.  The  only  case  where 
a  party  can  be  justified  in  converting  it  to  his  own  use,  is,  where  it  has 
fallen  or  dropped  where  a  party  may  fairly  say  the  owner  has  aban- 
doned it,  or  if  the  party  cannot  be  found  to  whom  it  belonged.  If 
I  had  an  apple,  and  dropped  it,  it  might  be  presumed  that  I  aban- 
doned it,  but  if  I  drop  d£500,  the  presumption  is,  that  I  do  not  mean 
to  abandon  it.  If  I  drop  a  thing  where  there  is  no  reasonable  means 
of  finding  out  that  it  belongs  to  me,  then,  though  I  am  found  out  to 
be  the  owner,  the  party  finding  it  would  not  be  guilty  of  felony  if  he 
converted  it  to  his  own  use,  though  he  would  be  liable  to  an  action 
of  trover.  But  it  is  perfectly  well  known  that,  if  a  person  leave 
any  thing  in  a  stage  coach,  if  the  owner  can  be  found  by  inquiry, 
the  party  finding  the  thing,  and  appropriating  it  to  his  own  use,  is 
guilty  of  larceny.  So,  if  it  is  found  in  a  street,  and  there  is  any  mark 
by  which  the  owner  can  be  discovered,  so  in  the  case  where  a  gold 
ornament  is  found  at  the  door  of  a  house ;  it  is  ridiculous  to  say  that 
any  person  picking  it  up  would  not  suppose  that  it  belonged  to  the 
owner  of  the  house.  There  are  two  questions  here  1  1st.  Did  the 
prisoner  pick  the  things  up]  2ndly.  With  what  intention  did  he  take 
up  the  chain,  and  take  it  to  his  own  house.  The  picking  it 
up  might  be  the  most  innocent  act  in  the  world,  but  what  does 
he  do  with  it  ?  He  takes  it  home.  Did  he,  or  not  take  it  home 
with  the  intention  of  appiopriating  it  to  his  own  use,  or  did  he 
take  it  home  with  the  intention  of  finding  the  true  owner?  If  the 
latter,  he  is  not  guilty.  If  he  took  it  up,  and  did  not  immediately 
bring  it  to  the  prosecutor,  in  the  hopes  that,  by  coming  next  day,  he 
would  get  a  present  of  d£o,  perhaps  it  might  not  amount  to  a  larceny. 
If  he  took  it  away  with  the  intention  to  appropriate  it,  and  only  re- 
stored it  because  the  reward  was  offered,  it  is  clear  that  he  is  guilty  of 
felony.  Are  you  satisfied  that  he  took  it  home  either  intending  to  sell 
it,  or  to  get  a  reward  if  one  was  offered]     If  so,  he  is  guilty  of  larceny. 

Verdict —  Guilty. 

If  the  goods  of  A  be  stolen  by  B,  and  afterward  they  be  stolen 
from  B  by  C,  an  indictment  against  the  latter  may  allege  the  title  to 
be  in  either  A  or  B,  at  the  election  of  the  pleader.  Ward  v.  the 
People,  3  Hill,  395.  (1843.) 
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A,  picked  up  the  purse  of  B,  which  contained  money,  on  a  turn- 
pike-road along  which  B,  had  previously  traveled  by  coach.  A,  con- 
verted the  purse  and  its  contents  to  his  own  use: — Held,  no  larceny, 
and  that  A,  was  liable  civilly,  but  not  criminally. 

If  there  had  been  any  mark  on  the  purse  by  which  the  owner 
could  have  been  known,  it  would  have  been  otherwise. — Regina  v. 
Mole,  1  Carrington  <5f  Kirwari's  R.,p.  417.  (1844.) 

The  prisoner  was  indicted  for  stealing,  on  the  10th  of  January, 
1844,  a  purse,  and  three  sovereigns,  and  eighteen  shillings,  the  pro- 
perty of  Thomas  Weaver,  at  the  parish  of  Cleobury  Mortimer. 

It  appeared  that  the  wife  of  the  prosecutor  had  lost  the  purse 
containing  the  money  as  she  was  proceeding  by  the  coach  from  Cleo- 
bury Mortimer  to  Bendley,  and  that  when  she  asked  the  prisoner  if 
he  had  picked  up  a  purse  with  some  money,  and  her  husband  said  to 
the  prisoner  that  he  would  give  him*  a  sovereign  if  he  would  give  him 
the  money,  the  prisoner  said  he  had  never  had  the  luck  to  pick  up  a 
purse.  Another  witness  proved  that  the  prisoner  came  to  his  house 
on  the  12th  of  January,  and  said  that  he  had  found  a  purse  with  some 
money  in  it  at  the  bottom  of  Hungry  Hill-bank,  which  is  on  the 
turnpike  road,  and  a  coach  going  from  Cleobury  Mortimer  to  Bend- 
ley  would  pass  by  the  place.  He  said  that  he  found  it  on  the  Wed- 
nesday before,  (the  10th,)  and  that  a  broad  wheel  had  gone  over  it, 
and  he  kicked  it  with  his  foot,  and  turned  back  and  saw  that  it  was 
a  purse  with  some  money  ;  and  on  this,  witness  asked  him,  on  the 
Friday  after,  what  sort  of  a  purse  it  was,  the  prisoner  said  it  was  a 
greenish  like  sort  of  a  knit  purse,  with  a  clasp  at  the  top,  and  that 
he  took  care  to  throw  the  purse  away  where  it  should  not  be  found ; 
and  that  he  gave  his  wife  30s..  and  she  bought  some  bricks  with  part 
of  it,  and  he  laid  out  near  12s.  on  a  mare  that  he  had  that  was  bad. 
Another  witness  said,  "  I  told  the  prisoner  that  I  had  heard  that  he 
(the  prisoner)  had  found  some  money,  and  the  prisoner  then  told  me 
to  sit  down,  and  he  would  tell  me  the  truth.  I  sat  down,  and  he  told 
me  that  he  was  going  to  Cleobury  on  the  Wednesday  morning  before, 
and  he  picked  up  a  purse,  and  he  looked  in  it,  and  there  were  three 
sovereigns  and  eighteen  shillings  in  it,  anil  he  said  he  shot  it  into  his 
hand,  and  flung  the  purse  away.  He  said  there  was  a  person  with 
him,  but  he  did  not  see  him  pick   up  the  purse," 

Parke,  B. — Thei-e  is  no  mark  on  the  purse,  and  no  owner  known. 
There  is  no  doubt  that  the  prisoner  intended  to  apply  it  to  his  own 
use,  but  that/w  se  does  not  make  him  a  thief. 

Huddleston  for  the  prosecution,  cited  the  case  of  Regina  v.  Peters, 
1  Carrington  and  Kirwari's    R.,  p.  245. 
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Parke,  B. — This  purse  is  found  in  a  place  where  it  mignt  reason- 
ably be  presumed  that  the  owner  did  not  know  where  it  would  bo 
found,  and  where  the  person  owning  it  did  not  know  where  to  find  h. 
and  1  think  that  a  person  taking  property  under  the  circumstances 
proved  in  this  case,  is  not  liable  criminally,  though  he  is  civilly,  and  I 
take  the  law  to  be  that  the  prisoner  is  not  guilty  of  a  felony,  though  he 
did  take  this  property  with  an  intent  to  convert  it  to  his  own  use.  My 
impression  upon  the  subject  is.  that  this  is  a  case  of  pure  finding. 
There  is,  no  doubt,  a  qualification  of  the  rule,  if  there  is  a  mark  on  the 
property  by  which  the  owner  can  be  known. 

Verdict — Not  Guilty. 

LAW— MERCHANT. 


A  notarial  instrument  received  before  it  is  due,  in  payment  of  a  pre- 
existing debt,  is  received  in  the  usual  course  of  trade  between  mer- 
chants, and  will  protect  the  holder  against  a  latent  equity  between  the 
original  parties,  of  which  he  had  no  notice. 

A  negotiable  instrument  received  from  the  payee,  before  maturity, 
is  an  indemnity  against  future  loss  on  a  suretyship  then  existing  on 
the  part  of  the  holder  for  the  payee,  is  not  a  transfer  in  the  usual  course 
of  trade,  so  as  to  preclude  the  maker  from  availing  himself  of  a  latent 
equity  between  him  and  the  payee. —  The  Bank  of  Mobile,  Hallet  et.  al. 
v.Hall,  6  Ala.  639.     (1845.) 


LEASE. 

A  lessor  is  bound  to  keep  the  premi-ses  in  a  condition  fit  for  the 
purposes  for  which,  they  were  leased.  If  he  fail  to  make  the  repairs 
necessary  during  the  lease,  the  tenant  may  make  them  himself  and  de- 
duct the  amount  from  the  rent.  The  lessor  is  bound  to  indemnify  the 
lessees  for  all  the  damage  sustained  by  the  latter  in  consequence  of  the 
vices  and  defects  of  the  thing  leased,  though  the  lessor  knew  nothing 
of  the  existence  of  such  vices  and  defects  at  the  time  of  the  lease,  and 
even  where  they  have  arisen  since. —  Perrett  v.  Dupie,  3  Robinson's  La. 
R.,p.52.     (1843.) 
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When  a  legacy  is  given  to  a  widow  in  lieu  of  dower,  she  takes  as  a 
purchaser  for  a  valuable  consideration,  and  is  entitled  to  be  paid  in 
preference  to  legatees  who  are  men  volunteers. — Hubbard  v.  Hubbard, 
6  Metedlf's  R.,  p.  50.     (1S44.) 
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LEGISLATION. 

A  law  authorizing  the  approp'iation  of  private  property  for  public 
use,  without  providing  compensation  to  the  owner,  is  void. — Foote  v. 
Cincinnati,  11  Ohio  R.,p.  408.     (1843.) 

LESSOR  AND  LESSEE. 

Where  the  owner  of  cattle  leased  them,  with  a  farm,  for  four 
years,  under  an  agreement  that  at  the  expiration  of  the  four  years,  the 
lessee  might  either  return  the  cattle  or  pay  a  stipulated  price  for  them, 
and  the  lessee  sold  the  cattle  before  the  four  years  had  expired,  it  ivas 
Jicfd,  that  such  sale  determined  the  lessee's  right  of  possession,  and  that 
the  owner  might  maintain  trover  for  the  cattle  against  both  seller  and 
purchaser. 

In  such  case,  no  demand  is  necessary  of  either  seller  or  purchaser 
to  perfect  the  plaintiff's  right  of  action,  if  the  purchaser  has  converted 
the  property  to  his  own  use. 

The  rule  of  damages  in  such  case,  is  to  give  the  value  of  the  cattle 
at  the  time  of  the  sale,  with  interest. — Grant  v.  King  and  Comstock,  14 
Vermont  R.,  p.  367.     (1843.) 

Trover,  to  recover  the  value  of  a  yoke  of  oxen.  Plea,  the  general 
issue  and  trial  by  jury. 

On  the  trial  of  this  case  in  the  county  court,  the  plaintiff  introduced 
testimony  tending  to  show  that  in  the  fall  of  1S36,  Nathaniel  King,  one  of 
the  defendants,  was  living  on  a  farm  belonging  to  the  plaintiff,  and  that  the 
plaintiff  let  him  have  a  pair  of  two  year  old  cattle  to  work  on  the  farm, 
that  the  cattle  remained  in  the  possession  of  King,  upon  said  farm  of 
the  plaintiff,  until  the  fall  of  1S39,  when  said  King^sold  them  toEdson 
Comstock,  the  other  defendant,  and  they  were  driven  away  by  Com- 
stock. The  plaintiff  also  introduced  testimony  tending  to  show  that 
the  cattle  at  the  time  of  the  purchase  by  Comstock,  in  the  fall  of  1S39, 
were  worth  $60  00  or  $70  00.  There  was  no  testimony  tending  to 
prove  any  contract  between  the  plaintiff  and  King  as  to  the  manner 
in  which  King  should  keep  the  cattle,  or  how  long,  except  testimony 
tending  to  show  that  the  plaintiff  was  to  furnish  a  team  for  King  to  use 
on  the  farm.     The  plaintiff  here  rested  his  cause. 

The  defendants  offered  to  show  that,  at  the  time  King  had  the  cat- 
tle of  the  plaintiff,  they  were  estimated  to  be  worth  twenty  dollars  ; 
that  King  was  to  keep  and  use  them  four  years,  when  he  was  to  have 
the  privilege  of  returning  them,  or  paying  the  twenty  dollars  and  in- 
terest at  his  election  ; — that  the  twenty  dollars  and  interest  was  offered 
to  the  plaintiff  by  King  at  the  expiration  of  the  four  years,  and  refused 
by  the  plaintiff,  and  that,  the  cattle  remained  in  the  possession  and  under 
the  exclusive  control  of  King  from  the  fall  of  1836  to  the  time  he  sold 
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them  to  Comstock.  To  the  testimony  thus  offered,  the  plaintiff  object- 
ed, and  it  was  excluded  by  the  court.  It  was  admitted,  on  the  trial, 
that  the  writ  in  the  present  case  was  served  on  the  defendants  before 
the  expiration  of  the  four  years  from  the  time  of  taking  the  cattle. 

The  defendants  requested  the  court  to  charge  the  jury  that,  as  there 
was  no  evidence  of  a  demand  of  the  cattle,  of  the  defendant,  Comstock, 
he  was  entitled  to  a  verdict.  And  that  in  the  event  of  a  verdict  against 
the  defendants,  the  rule  of  damages,  should  be  twenty  dollars  and  in- 
terest from  the  time  of  taking  the  cattle,  or  the  value  of  the  cattle  and 
interest  from  the  fall  of  1836. 

The  court  decided  that  it  was  not  necessary  to  make  a  demand  on 
the  defendant,  Comstock,  before  bringing  the  suit,  and  charged  the  jury 
that  the  rule  of  damages  should  be  the  value  of  the  cattle  at  the  time  of 
the  sale  from  King  to  Comstock,  and  interest  on  the  same  to  the  pres- 
ent time. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants  ex- 
cepted to  the  decision  and  charge  of  the  county  court. 

N.  Kinsman,  for  defendants. 

The  tender  of  the  twenty  dollars  and  interest  was  a  fulfilment  of  the 
contract  on  the  part  of  the  defendant,  King,  and  entitled  him  to  the 
cattle  ;  and  if  they  were  only  bailed  or  leased  to  King,  then  no  action 
can  be  maintained  against  the  defendant,  Comstock,  he  being  a  bona 
fide  purchaser,  and  more  especially  till  after  the  four  years  had  expir- 
ed.— Day's  Dig.  414,  Patten  v.  Shepherd  and  Palmer,  5  Conn.  R.  196 ; 
1  Chitty's  PL  171  ;  Vincent  v.  Qampbdl,  13  Pickering's  R.  294  ;  Buf- 
iington  et  al.  v.  Gcrrish  ct  al.,  1 5  Mass.  R.,  149  ;  Soper  v.  Sumner  ct  al., 
5  Vt.  R„  27 '4  ;  22  Pick.  R.,  535. 

A  demand  of  Comstock  was  necessary,  before  bringing  the  suit. 
The  case  does  not  show  that  Comstock  had  any  knowledge  of  the  situ- 
ation of  the  cattle  between  the  plaintiff  and  King.  Comstock  purchas- 
ed them  in  good  faith.  We  insist,  therefore,  that  if  the  plaintiff*  could 
support  any  action,  he  could  not  till  after  a  demand  on  Comstock  for 
the  cattle. — 13  Pick.  R.  294,  and  the  authorities  before  cited. 

The  rule  of  damages  should  have  been  the  twenty  dollars  and  inter- 
est on  it,"  for,  if  King  had  converted  the  cattle  to  his  own  use,  the  plain- 
tiff could  not  be  placed  in  any  better  situation  than  he  would  have 
been  if  King  had  kept  them  till  the  four  years  were  out,  and  then  paid 
the  plaintiff,  as  he  had  a  right  to  do.  They  were  kept  and  raised,  from 
two  years  old,  at  King's  expense,  and  he  would  therefore  be  entitled 
to  the  increased  value  of  them. 

J.  Colby  and  L.  B.  Vilas,  for  plaintiff. 

All  the  principles  involved  in  this  case  have  been  substantially  de- 
cided by  this  court  in  accordance  with  the  decisions  of  the  county 
court. 

The  testimony  offered  only  tended  to  show  a  conditional  sale,  and 
the  condition  precedent  to  the  passing  of  the  property  unperformed. 
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at  tne  time  of  the  conversion  by  the  defendants. —  West  v.  Bolton,  4 
Vt.  R.  538;  Bigeloic  v.  Huntley,  S  do.  141  ;  Swift  v.  Mostly  et.  al.,  10 
do.  20S. 

The  opinion  of  the  Court  was  delivered  by — 

Royce,  J. — The  facts  offered  in  evidence  by  the  defendants  would 
not  have  operated  to  divest  the  plaintiff  of  his  general  property  in  the 
oxen,  though  they  would  have  constituted  a  bailment  of  them  to  King 
for  four  years,  with  the  privilege  of  becoming  the  purchaser,  at  an 
under  price  when  the  term  should  expire.  In  the  meantime  he  would 
stand  responsible  for  ordinary  care  in  the  use  and  keeping,  and  the 
plaintiff  would  be  at  all  the  risks  of  disease  and  casualty,  which  the 
bailor  of  such  property  for  use  commonly  incurs.  Such  a  contract 
would  be  manifestly  unequal,  but  I  shall  not  stop  to-  enquire  whether 
the  plaintiff  would  be  legally  bound  to  sell  upon  the  terms  supposed. 
Those  facts  would  not  have  made  out  a  conditional  sale,  since  it  was  to 
be  optional  with  King,  during  the  four  years,  whether  any  sale  should 
take  place.  In  this  respect  the  case  is  not  as  favorable  for  the  defen- 
dants as  that  of  West  v.  Bolton,  4  Vt.  R.  538,  was  for  the  plaintiff. 

According  to  several  decisions  of  this  court,  the  wrongful  act  of 
King  in  selling  the  cattle,  determined  his  right  of  possession  and  use 
under  the  contract  proposed  to  be  shown,  and  entitled  the  plaintiff  to 
immediate  possession  as  owner.  To  this  point  the  case  is  identical  with 
that  of  Swift  v.  Mosely  et.  al.,  10  Vt.  R.  208.  In  that  case,  it  is  true, 
there  was  evidence  tending  to  show  the  sale  from  the  bailee  fraudulent 
on  the  part  of  the  purchasers.  But  that  circumstance  does  not  appear 
to  have  influenced  the  judgment  of  the  court,  nor  is  it  even  mentioned 
in  their  opinion,  as  delivered  by  Redfield,  J.  The  ground  of  the  de- 
cision evidently  was  that  the  bailee  had  not  power  to  transfer  any  such 
interest  in  the  property  as  he  undertook  to  convey.  This  authority  is, 
therefore,  equally  in  point  for  sustaining  the  present  action  against  both 
these  defendants.  The  case  discloses  no  previous  assertions  of  owner- 
ship, or  right  to  sell,  on  the  psrt  of  King,  and  much  less  any  acquies- 
cence in  such  pretensions  on  the  part  of  the  plaintiff.  Under  such  cir- 
cumstances it  would  be  sufficient  to  say,  as  against  the  defendant,  Corn- 
stock,  that  he  bought  of  one  who  had  no  right  to  sell.  And  though  he 
may  have  purchased  without  express  notice  of  the  plaintiff's  property 
in  the  oxen,  he  was  still  affected  by  appearances, — the  notorious  fact 
that  the  farm  was  the  plaintiff's,  and  that  the  oxen  were  a  part  of  the 
stock  kept  upon  it.  The  evidence  offered  would  not  have  shown  any 
legal  defence  to  the  action,  and,  if  admissible  for  any  purpose,  it  could 
only  be  to  affect  the  damages.  The  question  of  damages  can  only  be 
raised  in  reference  to  the  rejection  of  that  evidence,  for  the  charge  was 
right  upon  the  evidence  which  was  before  the  jury.  But  the  principle 
which  restored  the  plaintiff's  right  of  possession  must  have  operated  at 
the  same  time,  as  we  think,  to  extinguish  the  supposed  right  of  Kino- 
to  make  the  subsequent  purchase.  The  principle  is,  that  the  bailee,  by 
such  an  illegal  act,  not  only  restores  the  right  of  oossession  to  the  bailor 
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but  also  forfeits  his  own  accruing  rights,  under  the  contract.  This  is 
the  doctrine  expressly  held  in  Farant  v.  Thompson,  5  B.  <§■  A.  826,  and 
sanctioned  by  this  court  in  the  case  already  cited — of  Swift  v.  Mostly 
et.  aJ. 

There  is  no  color  for  the  objection  that  a  demand  of  the  oxen  was 
required  in  this  case,  as  a  clear  conversion  by  both  defendants  was 
otherwise  shown. 

Judgment  affirmed. 

LETTERS. 

Taking  away  a  letter  from  another,  which  is  of  no  intrinsic  value, 
or  importing  any  property  in  possession  of  the  person  from  whom  it 
was  taken  is  not  larceny. — Payne  v.  The  People,  6  Johnson's  R.,  p.  103. 

LEX  LOCI. 

As  a  general  rule  those  incidents  of  a  contract,  which  concern  its 
force  and  validity,  as  well  as  its  performance,  and  damages  for  non-per- 
formance, will  be  determined  by  the  law  of  the  place  of  payment.— 
Pecks  et.  al.  v.  Mayo  et.  ah,  14  Vermont  R.,  p.  33.     (1843.) 

LIEN. 

Where  a  negotiable  note  is  endorsed  to  a  bank  by  the  payee,  as 
collateral  security  for  one  only  of  several  demands  on  which  he  is 
liable,  the  bank  has  no  lien  on  such  note  as  security  for  any  other  de- 
mand against  the  endorser  :  And  in  a  suit  on  such  endorsed  note, 
brought  by  the  bank  against  the  maker,  after  the  demand  which  it 
was  pledged  to  secure  has  been  paid,  the  maker,  acting  under  the  au- 
thority of  the  endorser,  may  successfully  defend  against  the  right  of 
the  bank  to  recover. — Neponset  Bank  v.  Leland,  5  Met  calf s  R.f  p,  259. 
(1S44.) 

Seamen  have  a  lien  upon  steamboats,  and  other  watercraft,  for 
their  wages. — Lewis  v.  Schooner  Cleveland,,  12  Ohio  R.,p.   341.  (1844.) 

An  attorney  having  a  lien  on  a  deed  for  the  cost  of  drawing  it, 
is  not  bound  to  produce  it  on  a  suhpoena  duces  tecum,  for  the  client. 
Kf?np  v.  King,  2  Moody  c^  Robinson's  Rep.,  437.  (1844.)  Thompson 
v.  Mosly,  5  C.   Sf  P. ,  501,  and  Starkie  on  evidence,  86. 

The  right  of  priority  which  exists  at  law  in  favor  of  the  elder 
judgment,  is  preserved  inequity. —  Chapron  Sf  Nidclcte  v.  Casseday,  3 
Humphrey's  R.,p.  661.  (1843.) 

Where  a  party  has  undertaken  to  perform  work  and  labor  in 
transporting  goods,  if  it  appear  that  he  has  failed  to  fulfil  his  con- 
tract, and  performed  but  part  of  the  service,  he  cannot  hold  them 
against  the  owner  on  the  ground  of  a  lien  for  what  he  has  done. 
Hodgdon  v.  Waldron,  9  New  Hajnpshire  R.,p.  67.  (1S43.) 
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LIMITATION— STATUTE  OF. 

A  promise  by  the  husband,  that  he  will  see  a  debt  paid,  which 
the  wife  owed  when  sole,  and  which  is  barred  by  the  statute  of  limi- 
tations, will  not  remove  the  statute  bar,  in  a  suit  against  husband  and 
wife. — Powers  v.  Southgate  et.  ux.,  15  Vermont  R.,  p.  471.  (1S44.) 

A  note  given  by  a  guarantor,  in  payment  of  the  interest  due  on 
the  guarantied  note,  takes  the  debt  out  of  the  operation  of  the  statute 
of  limitations. — Sigourney   v.  Wether  ell,  6   MetcalJ's  R.,  p.  553.  (1844.) 

In  cases  where  courts  of  law  and  equity  have  concurrent  jurisdic- 
tion, and  a  claim  is  barred  at  law,  it  will  not  be  suffered  to  be  revived, 
in  a  court  of  equity. —  Tharp  v.  Tharp,  15  Vermont  R.,  p.  105.  (1844,) 

MALICE— EVIDENCE. 

Objection  to  the  admissibility  of  two  witnesses,  that  they  had  acknow- 
ledged, in  the  hearing  of  other  persons,  o«_adly  malice  against  the 
panuel,  caused  by  an  injury  received  from  him  shortly  before,  which 
malice  had  led  to  an  agreement  between  them  to  give  false  evidence, 
in  order  to  get  him  convicted,  and  had  also  induced  them  to  make 
false  statements  at  their  precognition,  held  not  relevant  to  exclude 
these  witnesses.  Proof  of  this  objection  as  affecting  their  credibility 
held  incompetent,  till  they  themselves  were  examined. 

Objection  to  the  admissibility  of  another  witness,  whose  husband 
was  charged  under  the  same  indictment  as  the  pannel,  but  was  fugi- 
tated  ;  that  she  had  been  unduly  influenced  by  her  husband,  repelled. 
Proposal  to  examine  the  wife  of  the  pannel  in  exculpation,  her  name 
having  been  inserted  in  the  list  of  witnesses  for  the  prosecution,  dis- 
allowed.— Regina  v.  Clark  §•  Greig,  1  Broun  s  Justiciary  R.,  p.  250. 
(1844.) 

William  Clark  8f  Robert  Greig  were  charged  with  stealing  from 
a  bught,  or  out  house,  forming  part  of  the  farm-steading  at  Pitscow 
of  Kininmouth,  occupied  by  Peter  Sangster,  farmer  there,  a  ewe,  the 
property,  or  in  the  lawful  possession  of  the  said  Peter  Sangster. 

Clark  was  fugitated  for  non-appearance.  The  other  pannel  pleaded 
not  guilty,  and  a  proof  was  led. 

Several  of  the  witnesses  for  the  prosecution  established  that  the 
carcase  of  the  stolen  sheep  was  found  in  the  possession  of  Clark, 
with  whom  Greig  had  been  seen  in  company,  but  not  suspiciously, 
on  the  evening  before,  and  the  morning  after  the  theft;  that  the  foot- 
marks of  two  men  were  traced  from  the  out-house  from  which  the 
sheep  was  taken,  to  Clarke's  croft ;  and  two  of  the  witnesses  saw,  at 
different  periods  of  the  night,  two  men  in  suspicious  circumstances, 
who,  they  thought,  but  could  not  be  sure,  were  Clark  and  Greig. 

Upon  a  witness,  Alexander  Robb,  being  called  and  sworn — 

C.  Robertson,  for  the  pannel — objected  to  his  admissibility,  alleg- 
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ing,  and  offering  to  prove  determined  enmity  on  his  part  to  the  pan- 
ned and  that  he  and  his  wife  (also  a  witness)  had  agreed  to  swear 
falsely   in  a  particular  way,  so  as  to  inculpate  Greig. 

Lord  Moncreijf. — The  court  is  very  jealous  of  such  proof,  and  be- 
fore it  is  led,  must  have  a  specific  averment.  I  doubt  of  the  sufficiency 
of  this  objection,  if  proved,  to  exclude  the  witness.  Can  a  witness 
disqualify  himself,  by  declaring  that  he  will  tell  a  falsehood  1 

C.  Robertson,  for  the  pannel — averred  specifically,  that  some  furni- 
ture had  been  taken  away  from  the  Robbs'  by  Greig,  four  days  be- 
fore the  theft  of  the  sheep  ;  that  Mrs.  Robb  resented  this,  and  having 
conceived  malice,  engaged  her  husband  in  her  quarrel ;  that  Robb 
himself  used  expressions  of  ill-will ;  that  the  malice  was  evinced  by 
an  agreement  which  had  been  entered  into  between  Rubb  and  his 
wife,  after  this  case  arose,  to  swear  falsely  on  this  trial,  so  as  to  incul- 
pate Greig  ;  that  the  parties  themselves  had  mentioned  this  agree- 
ment in  the  hearing  of  other  persons,  and  likewise  said  that,  in  pur- 
suance of  it,  they  had  gone  and  made  false  statements  to  the  Procu- 
rator— Fiscal.  He  submitted  that  this  was  an  averment,  not  only  of 
malice,  but  of  a  ground  for  it,  and  of  an  overt  act  following  on  it 
relevant  to  exclude  the  witness  if  it  should  be  proved.  But.  at  all 
events,  the  evidence  tendered  should  be  gone  into,  as  it  might  mate- 
rially affect  the  credibility  of  the  witness. 

Milne,  for  the  prosecution,  answered — If  the  witness  shall  now 
swear  that  he  is  not  actuated  by  malice,  this  cannot  be  contradicted 
by  what  he  may  have  said  before  when  not  on  oath. — {Case  of  James 
Glen,  2  Alison,  2?.  479;  and  Sy??ie,  p.  267.)  The  pannel  must  prove 
very  particularly  both  the  ground  and  kind  of  malice,  and  here  he 
has   not  made  any  relevant  averments. — (2  Hume,  p.  357.) 

Lord  Cockbume. — If  we  were  to  sustain  such  objections  as  rele- 
vant to  exclude  a  witness,  any  witness  might  disqualify  himself  by  a 
certain  intensity  of  atrocious  language  ;  but  the  declarations  of  the 
witness  alone,  without  overt  acts,  will  not  do.  Even  assuming-  that 
malice,  and  a  cause  for  it,  is  proved,  still,  if  the  malice  evaporate  in 
mere  words,  it  is  not  sufficient  to  exclude.  Witnesses  cannot  be  ad- 
lowed  to  disqualify  themselves  by  saying  that  they  have  conspired  to 
swear  falsely.  Here  no  overt  act  is  averred,  and  therefore  the  proof 
cannot  be  allowed. 

Lord  Moncreiff. — I  agree  with  Lord  Cockburn,  that  this  is  not  a 
sufficiently  relevant  objection  to  admissibility.  As  to  the  credibility  of 
the  witness,  we  must  go  on  the  ordinary  rules  of  law,  and  have  the 
witness  examined  first.  He  may  be  examined  as  to  those  things 
which  are  averred,  and  if  he  deny  what  the  pannel  shall  afterwards 
prove,  this  will  shake  his  credibility  with  the  jury. 

The  witness  was  then  examined  in  initialibus,  and  having  denied 
any  such  ill-will  as  would  lead  him  to  swear  falsely,  his  examination 
tn  causa  was  proceeded  with. 
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Mrs.  Robb,  the  wife  of  the  last  witness,  having  now  been  called, 
the  same  objection  was  made  to  her  admissibility,  and  disposed  of  as 
before. 

Nothing  materia]  against  the  pannel  was  elicited  from  either  of 
these  witnesses. 

The  prosecutor  then  proposed  to  examine  Mrs.  Clark,  wife  of  the 
other  pannel,  who  had  been  outlawed,  upon  which, 

C.  Robertson,  for  the  pannel,  objected  to  her  admissibility — that  she 
was  the  wife  of  another  person  indicted,  who  had  been  proved  to  have 
been  in  possession  of  the  stolen  property,  and  that  the  pannel  could 
prove  that  the  husband  of  this  witness  had  told  her  she  must  inculpate 
Greig,  and  that  the  witness  herself  said  she  was  compelled  to  do  so  at 
her  peril. 

The  Court  refused  to  allow  proof  of  this  objection;  observing,  that 
it  could  not  affect  the  admissibility  of  a  witness,  that  another  person 
had  told  her  to  swear  in  a  certain  way. 

This  witness,  having  been  sworn,  and  examined  in  initialibus,  stated, 
that  no  one  had  instructed  her  what  to  say.  She  then  gave  evidence, 
which,  if  corroborated,  was  conclusive  as  to  Greig's  guilt,  as  well  as 
Clark's.  She  deponed  that  Greig  was  in  Clark's  house  late  in  the 
evening;  that  they  plotted  the  theft,  went  out  together,  and  returned 
with  the  ewe  which  Greig  killed. 

In  exculpation,  several  witnesses  were  called,  two  of  whom  spoke 
in  high  terms  of  the  pannel's  previous  good  character  and  respecta- 
bility. 

Mrs.  Greig,  wife  of  the  pannel,  was  offered  as  a  witness  for  him,  her 
name  occurring  in  the  list  of  witnesses  for  the  prosecution,  but  was 
rejected. 

The  jury  having  been  addressed  by  the  Advocate  Depute  for  the 
prosecution,  and  by  the  counsel  for  the  pannel, — 

Lord  Cockbum,  in  summing  up  the  evidence,  said-There  is  no  doubt 
of  the  pannel's  guilt,  if  you  believe  Mrs.  Clark,  and  she  gave  her  evi- 
dence fairly.  But  then  she  stands  rather  singular.  She  is  contradict- 
ed, indeed,  by  nobody,  but  then  she  is  not  corroborated  by  any  body; 
for  the  pannel  and  Clark  are  not  clearly  proved  to  have  been  together 
during  the  night  of  the  theft,  nor  later  than  eight  o'clock  of  that 
night,  which  is  not  suspicious  ;  and  the  other  suspicious  circumstances 
founded  on  by  the  prosecutor  may,  perhaps  be  explained  away.  In 
such  a  case,  the  previous  good  character  of  the  pannel  is  of  great 
importance.  If  you  have  a  doubt  in  the  case,  1  mean  a  rational 
doubt,  you  will  give  the  pannel  the  benefit  oi  it.  On  the  whole,  it  is 
a  case  in  which,  if  you  convict  the  prisoner,  rio  mai  cs.i  say  you  do 
wrong;  on  the  other  hand,  if  you  acquit  him,  no  man  can  say  you  do 
wrong. 

The  Jury  returned  a  verdict,  finding  the  charge  against  the  panne* 
Not  Proven. 

In  respect  whereof  he  was  assoilzied  simpliciter,  and  dismissed 
from  the  bar. 
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MALICIOUS  PROSECUTION. 

An  action  will  not  lie  for  maliciously  causing  the  plaintiff  to  oe 
arrested  on  a  criminal  charge  before  a  magistrate,  unless  the  pro- 
ceeding  complained  of  be  so  far  ended  that  nothing  more  can  be  a-—- 
by  the  prosecutor  without  commencing  anew.  In  order  to  maintain 
the  action,  however,  it  is  not  necessary  to  show  an  acquittal  wnica 
will  bar  a  second  prosecution  for  the  same  offence  ;  nor  is  it  essentially 
necessary  that  any  judicial  decision  upon  the  merits  should  appear 
to  have  been  made. —  Clark  v.  Cleveland,  6  Hill's  R.,p.  344.  (1845.) 

MANIA  A  POTU. 

Insanity,  of  which  the  remote  cause  is  habitual  drunkenness,  is 
an  excuse  for  an  act  done  by  the  party,  while  so  insane,  but  not  so. 
the  time  under  the  influence  of  liquor.  In  cases,  therefore,  of  deliri- 
um tremens  or  mania  a  potu,  *ihe  insanity  excuses  the  act,  if  the  part? 
be  not  intoxicated  when  it  is  committed. — 1  Hale's  P.  C,  32  ;  United 
States  v.  Dreio,  5  Mason's  R.,  2S  ;  Comwell  v.  The  State,  Martin  6f 
Ycrger's  R.,  147;  1  Russell  on  Crimes,  8;  3  American  Jurist,  5 — 20; 
Roscoe's  Cr.  Ev„  S7S ;  Archbofd's  Or.  PL,  13  Berk's  Med.  Jurisp.,  623: 
Barbour's  Cr.  Treat.,  244  ;  23  American  Jurist,  331  Ray's  Medical  Ju- 
risprudence, 440- — 456.  Winslow's  Plea  of  Insanity,  83 ;  See  also 
Code  of  Basle,  Art.  2 ;  Code  of  Turin,  Art.  63  ;  Hanoverian  Code,  Art. 
83  ;  Saxon  Code,  Art.  63  ;  Wurtenberg  Code,  Art.  9 1  ;  Code  of  Grand. 
Duchy  of  Hesse,  Art.  29  ;    Code  of  Grand   Duchy  of  Baden,  Art.  63. 

Drunkenness  is  no  excuse  for  crime,  but  mania  a  potu  is  a  disease 
which  may  amount  to  insanity. —  The  State  v.  Dillahunt,  3  Harrington's 
R.,  p.  551.  (IS44.) 

William  Dillahunt  was  indicted  for  the  murder  of  William  Frisby 
Green. 

The  defence  in  the  case  was  insanity. 

Doctor  L.  P.  Bush,  of  Wilmington,  testified  that  the  prisoner  was 
at  the  time  laboring  under  confirmed  mania  a  potu,  brought  on  by 
abstaining  from  liquor,  after  free  indulgence.  This  is  a  temporary  in- 
sanity ;  it  resembles  monomania  more  than  any  other  form  of  insanity. 
The  peculiar  characteristic  is,  that  it  invests  the  imagination  with  full 
power  over  the  judgment;  the  patient  believes  what  he  fancies,  as 
fully  as  if  it  was  actually  so  ;  his  fancies  are  facts,  and  it  is  impossible 
to  convince  him  otherwise  ;  and  this  impression  sometimes  lasts  after 
restoration  to  reason — the  patient  still  believing  that  to  have  been  true 
which  he  only  fancied  during  his  insanity.  The  memory  is  not  usually 
much  impaired — can  give  a  connected  statement  on  other  subjects ; 
with  regard  to  volition  I  know  no  difference  between  mania  a  potu 
and  other  forms  of  insanity  ;  while  it  lasts  the  person  is  as  much  un- 
der the  control  of  insanity  in  the  one  case  as  in  the  others.  I  think 
that  the  distinction  between  w right  and  wrong,  and  the  responsibility 
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of  the   individual  is  just  as  much  destroyed  in  this  disease  as  in  mania 
or  monomania  ;   but  there  are  grades  in  this  disease. 

Question  by  die  dfndant's  counsel. —  You  have  heard  the  testimony 
in  this  case  :  I  ask  whether,  from  the  symptoms  you  have  heard  detail- 
ed by  the  witnesses,  you  are  of  the  opinion  that  he  was  insane  ] 

This  was  objected  to,  and  the  court  refused  to  permit  the  question 
in  this  general  form.  They  allowed  the  witness  to  be  asked  whether  the 
conduct  and  appearance  of  the  prisoner,  as  detailed  by  the  witnesses, 
were  symptoms  usually  attendant  on  insanity .--(Arckb.  Grim.  Plead.  13.) 

Witness. — These  were  symptoms  of  insanity.  Opium  or  lauda- 
num produces  the  same  effects  sometimes  as  liquor.  I  believe  that 
the  mania  a  potu,  under  which  the  prisoner  was  laboring,  was  pro- 
duced by  abstinence  from  liquor.  I  judged  so  because  1  attended 
him  so  long  before  it  came  on,   and  observed  nothing  like  intoxication. 

Dr.  James  Couper. — There  is  no  essential  difference  between  insan- 
ity from  mania  a  potu  and  any  other  form  of  insanity,  as  to  its  effect 
on  the  mental  operations  and  volition.  No  difference  in  regard  to  the 
power  of  distinguishing  between  right  and  wrong.  I  speak  not  of 
lighter,  but  of  strong  and  confirmed  cases  of  mania  a  potu. 

The  Court  (Bayard,  C.  J.)  charged  the  jury  that  the  case  rested 
entirely  on  the  plea  of  insanity.  Reason  is  the  basis  of  human  respon- 
sibility ;  whenever  it  does  not  exist,  the  party  is  not  responsible  for  his 
acts.  The  plea  of  insanity  avails  the  party  not  as  a  justification  or 
excuse,  but  because  he  is  not  responsible  at  all.  It  n.ay  exist  from 
infancy,  when  it  is  idiocy  ;  or  it  may  be  adventitious,  proceeding  from 
various  causes,  and  may  he  permanent  or  temporary. 

The  frenzy  of  drunkenness  is  no  excuse,  but  there  is  a  disease  of 
insanity  called  mania  a  potu,  which  may  be  the  result  of  a  condition 
of  the  system  produced  by  habitual  intoxication,  and  yet  is  not  the 
frenzy  of  drunkenness.  The  condition  of  insanity  must  be  taken 
with  this  qualification,  that  if  there  be  a  partial  degree  of  reason,  a 
competent  use  of  it  to  restrain  the  passions  which  produced  the 
crime — a  faculty  to  distinguish  the  nature  of  actions — to  discern  the 
difference  between  moral  good  and  evil ;  then  the  party  is  responsi- 
ble tor  his  actions.  The  question  must  always  be,  did  he  or  did  he 
not  know  at  the  time  he  committed  the  act,  that  he  was  doing  £n 
immoral  and  unlawful  act  ? 

Verdict  of  acquittal, 

MANSLAUGHTER. 

If  a  medical  man,  though  lawfully  qualified  to  practice  as  such 
cause  the  death  of  a  person  by  the  grossly  unskilful,  or  grossly  in- 
cautious, use  of  a  dangerous  instrument,  he  is  guilty  of  manslaughter. 
Regina  v.  Spilling,  2  Moody  Sf  Robinson's  Rep.  1U7.  (1844.) 
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Indictment  for  Manslaughter. 

The  first  count  stated,  that  one  Isabella  Turner  was  pregnant  with 
child,  and  that  the  prisoner  took  the  care  and  charge  of  her  as 
a  man-midwife,  and  undertook  to  do  every  thing  needful,  for  her 
health,  and  for  the  safe  delivery  of  the  child.  The  count  then 
proceeded  to  charge  the  prisoner  with  ignorantly,  rashly  and  feloni- 
ously neglecting  to  do  what  was  needful  for  the  health  of  the  said 
Isabella  Turner,  and  for  the  safe  delivery  of  the  child,  of  which  she 
was  pregnant  as  aforesaid;  and,  with  ignorantly,  negligently,  rashly, 
and  ieloniously,  and  with  great  violence,  thrusting  and  forcing  a  cer- 
tain blunt  instrument,  called  a  lever,  into  the  person  of  the  said  Isa- 
bella Turner,  and  ignorantly,  negligently,  rashly,  and  feloniously  leav- 
ing the  said  instiument  there  remaining,  and  thereby  ignorantly, 
negligently,  rashly,  and  feloniously  giving  to  the  said  Isabella  Turner, 
while' she  was  so  pregnant  with  child,  as  aforesaid,  divers  mortal  cuts, 
&c,  of  which  she  died.  There  were  other  counts  varying  the  de- 
scription of  the  offence. 

It  appeared  in  evidence,  that  the  prisoner  was  a  person  who  had 
for  nearly  thirty  years  carried  on  the  business  of  an  apothecary  and 
man-midwife  in  the  county  of  York  :  that  he  was  a  person  qualified 
by  law  to  carry  on  that  profession,  that  his  practice  had  been  very 
considerable,  and  that  (amongst  others)  he  had  attended  the  deceased 
herself  on  the  birth  of  all  her  children.  It  appeared,  that  on  the  oc- 
casion in  question,  he  made  use  of  a  metal  instrument  known  in  mid- 
wifery by  the  name  of  a  vectis,  or  lever,  inflicting  thereby  such  grievous 
injuries  on  the  person  of  the  deceased,  as  to  cause  her  death  within 
three  hours,  and,  it  was  proved  by  the  evidence  of  medical  men, 
first,  that  the  instrument  used  was  a  dangerous  one,  and  that  at  that 
period  of  the  labor,  it  was  very  improper  to  use  it  at  all ;  and  secondly, 
that  it  must  have  been  used  in  a  very  improper  way,  and  in  an  entirely 
wrong  direction.  There  was  no  evidence  on  either  side  as  to  whether 
the  prisoner  had,  or  had  not,  ever  made  use  of  such  an  instrument  on 
former  occasions. 

Dundas  addressed  the  jury  for  the  prisoner,  relying  on  the  charac- 
ter for  skill,  humanity  and  attention  which  the  prisoner  had  acquired, 
and  he  contended  that  no  medical  man  could  be  made  thus  criminally 
responsible  for  the  ill  success  of  his  practice. 

Coleridge  J.  told  the  jury,  that  the  questions  for  them  to  decide 
were,  whether  the  instrument  had  in  this  instance  caused  the  death  of 
the  deceased,  and  whether  it  had  been  used  by  the  prisoner  with  due 
and  proper  skill  and  caution,  or  with  gross  want  of  skill,  or  gross  want 
of  attention.  No  man  was  justified  in  making  use  of  an  instrument, 
in  itsself  a  dangerous  one.  unless  he  did  so  with  a  proper  degree  of  skill 
and  caution. 

If  the  jury  thought  that  in  this  instance  the  prisoner  had  used  the  in- 
strument wi'ih  gross  want  of  skill,  or   gross  wnt  of  caution,  and  that 
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the  deceased  bad  thereby  lost  her  life,  it  would  be  their  duty  to  find  the 

prisoner  guilty. 

Verdict — Gu  ilty. 

■  MANUFACTURED  ARTICLE. 

Where  a  raw  material  is  transferred,  but  left  in  possession  of  the 
grantor,  and  is  afterwards,  by  him,  with  the  consent  of  grantee,  con- 
verted into  a  manufactured  article,  the  grantee  is  entitled  to  this  arti- 
cle in  its  new  state. —  Worth  v.  Northam,  et.  al,  4  lredelVs  R-,  p. 
102.  (1844.) 

MARRIAGE. 

Where  the  declaration  alleged  an  unconditional  promise  of  mar- 
riage, but  the  evidence  was  that  the  defendant  promised  the  plaintiff 
to  marry  her,  if  he  ever  married,  and  that  he  afterwards  married  another 
person  ;  held,  not  sufficient  to  uphold  a  verdict  for  the  plaintiff.  Such 
a  promise  is  void  as  being  in  restraint  of  marriage. — Conrad  v.  Wil- 
liam's. 6  Hill's  R.,p.  444.  (1845.) 

MARRIAGE  AND  DIVORCE. 

Where  a  marriage  was  held  in  this  state,  and  the  parties  resided 
here,  and  then  removed  to  New  York,  where  the  husband  deserted 
the  wife,  leaving  her  without  the  means  of  support,  whereupon  she 
returned  to  this  state  ;  and  he  during  the  time  she  so  resided  here, 
committed  adultery  in  Vermont — Held,  that  the  marriage  having  been 
contracted  here,  and  the  wife  lawfully  residing  here,  this  court  had  ju- 
risdiction of  her  application  for  a  divorce. — Frary  v.  Frary,  10  New 
Hampshire  R.,p.  64.  (1843.) 

MAXIMS. 

In  a  conflict  of  equitable  claims,  the  rule  at  law  as  well  as  in  equity 
is  qui  prior  est  tempore  potior  est  jure. — Muir  v.  Schenck,  3  Hill  228. 
(1843.)  The  maxim  de  minimis  non  curat  lex  is  never  applied  to  the 
positive  and  wrongful  invasion  of  another's  property. —  The  Seneca 
R.  Road  Co.  v.  The  Auburn  and  Rochester  Rail  Road  Co,,  5  Hill  170. 
(1841.) 

MISREPRESENTATION— EQUITY. 

When  a  person  was  entitled  to  shares  in  an  incorporated  company 
on  his  perfoiming  certain  acts  for  them,  and  where  the  company  did 
not  set  up  any  want  of  complete  performance  of  the  condition  as  a 
ground  of  forfeiture,  but  conducted  in  the  matter  as  if  all  performance 
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had  been  made,  and  such  person  conveyed  certain  of  his  shares  to  a 
third  person,  it  was  held  in  a  court  of  equity,  that  it  was  not  compe- 
tent for  the  latter  to  set  up  such  condition  to  avoid  his  own  contract  in 
the  purchase. 

"\\  here  the  property  conveyed  was  materially  different  from  what 
the  seller  represented  it  to  be,  and  from  that  which  the  purchaser  ex- 
pected to  obtain,  this  is  sufficient,  in  a  court  of  equity,  on  the  ground  of 
misrepresentation  and  of  misapprehension  of  what  the  property  con- 
veyed really  was,  to  entitle  the  purchaser  to  be  relieved  from  his 
contract. 

But  if  a  settlement  of  the  losses  sustained  thereby  has  been  made 
by  the  parties,  after  a  full  knowledge  of  all  the  facts,  the  contract  can- 
not be  disregarded  or  set  aside,  although  the  amount  received  may 
have  been  less  than  the  party  might  justly  have  insisted  upon 

If  a  party  would  avoid  his  contract  on  the  ground  of  fraudulent 
misrepresentations  respecting  the  property  conveyed,  he  has  his  elec- 
tion to  proceed  by  bill  in  equity,  or  by  a  defence  before  a  jury,  when 
the  contract  is  attempted  to  be  enforced  by  a  suit  at  law,  but  if  he 
proceeds  by  bill  in  equity,  he  must  be  governed  by  the  rules  of  courts 
of  equity. 

Testimony  which  speaks  of  representations  made  by  the  defend- 
ant after  the  sale,  is  inadmissible  to  prove  the  fraud. 

Testimony  which  states  the  representations  made  to  other  persons, 
and  not  to  the  plaintiff,  can  be  used  only  to  prove  that  the  defendant 
had  formed  the  design  to  commit  frauds  in  that  manner,  as  opportu- 
nities should  be  offered,  and  when  such  design  has  been  established, 
that  fact  may  be  used,  in  connection  with  other  testimony,  to  satisfy 
the  mind,  that  it  was  acted  upon  in  making  the  contract  under  consid. 
eration. 

Where  material  misrepresentations  on  the  part  of  the  defendant, 
were  established,  in  a  suit  in  equity,  but  the  bill  was  dismissed  for 
other  causes,  no  costs  were  allowed. — Bradley  v.  Chase,  22  Maine 
R,  p.  511.  (1844.) 

This  was  a  bill  in  equity,  and  was  heard  on  bill,  answer  and  proof, 
and  was  very  fully  argued  in  writing.  Including  the  arguments,  the 
case  extended  to  two  hundred  and  thirty-five  printed,  and  seventy-four 
manuscript  pages.  A  statement  of  the  prominent  facts,  sufficient  to 
understand  the  questions  of  law  arising  out  of  them,  will  be  found  in 
the  opinion  of  the  court.  The  legal  positions,  only,  taken  by  the 
counsel  for  the  parties,  respectively,  with  the  authorities  cited  in  sup- 
port of  them,  can  be  given  without  filling  a  greater  portion  of  the 
volume,  than  can  be  spared  for  any   one  case. 

Fcssenden  Deblois  Sf  Ftssenden  and  C.  S.  Sf  E.  H.  Varies,  counsel 
for  the  complainants,  cited  the  following  authorities  in  support  of  their 
argument. 

First,   That  the  original  contract  was  void  : 

I.  Because  Chase  had  no  title  to  the  property  he  undertook  to 
convey,  and  nothing  was  conveyed  to  Bradley. — 2  Bl.  Com.,  451 ;   3 
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Bl.  Com..  166;  Chit,  on  Cont.,  133  Story's  Eq.  Jur.,  134,  141,  142, 
143,  208,' 219,  and  authorities  cited— Pasley  v.  Freeman,  3  T.  R.,  57, 
5S  ;  Bing/iam  v.  Bingha?n,  1  Fe$.,  126;  Johnson  v.  Johnson,  3  Zfos  ty- 
P.,  162;  CasM*//  v.  Bfec^;  River,  M.  Co.,  14  John's  R.,  45'.},  457; 
Johnson  v.  Too/,  1  Dana's  R.,  469  ;  TFa^eMcr  v.  IFoggfTW,  3  Mvnro, 
556  ;    Coa:  v.  Strode,  2   Bibb,  275  ;    Gi/f  v.    GV6m,   4  J.  J".  ikfizroA.  r.96. 

And  even  where  the  title  to  a  material  part  fails,  the  contract  will 
be  set  aside. — 2  Kent's  Com.,  470 — 476;  (3d  Ed.)  and  cases  cited; 
Roffnj  v.  Schallcro3s,  4  Madd.  227  ;  Dally  v.  Pullen,  3  Sim.  29  ;  Edwards 
v.  McLeary,  Coop.,  3U8  ;  Cassamajor  v.  Strode,  2  My/  c£-  i£ee,  726;  Ham- 
mond v.  Allen,    2  Sumn.,  387,  395  ;  J./^»  v.    Hammond,  11  Peter's  63 

IT.  Because  Chase  had  no  such  interest  as  he  represented,  and 
undertook  to  convey. — Farer  v.  Nightingcd,  2  Esp.  Ca.,  639  ;  (cv/W  2 
il<?%i!  469  ;)  Hcarn  v.  Tvmlin,  P take's  Ca.,  192  ;  Thompson  v.  Miles, 
1  i£sp.  Ca.,  184  ;  Hibbert  v.  SAee,  1  C/»y?.  Ca.,  113;  D^/  v.  Wdson, 
1  Camp.  Ca.,  401;  Belworth  v.  Hassel,  4  Camp.  Ca.,  140;  Iw/»  v. 
Fletcher,  2  Eq.  Ca.  Abr.,  5;  p/.,  4;  Pasley  v.  Freeman,  3  T.  i?.,  51, 
57  ;  Dutricht  v.  Melchor,  1  Da//.  428  ;  Raymond  v.  Bearnard,  12 
Jo/m\s  i2.,  274;  Putnam  v.   FPe*fco«  19    Jo/ira's  #.,  73. 

III.  Because,  if  Chase  had  any  assignable  interest,  there  was  an 
incumbrance  upon  it,  which  was  not  known  to  the  complainants. 
Story's  Eq.  Jur.,  20S ;  2  Kent's  Com.,  570;  Sugden  on  Vend.,  5; 
(2J  .Ed.)  and  p.  xii,  addendum ;  Tucker  v.  Woods,  12  Johns.  R.,  190; 
Junkins  v-  Simpson,  14  Maine  Rep.,  364,  367,  368. 

IV.  Because  the  contract  was  entered  into  by  the  complainants, 
under  material  mistake.— 1  Fonbl.  Eq.,  120;  notex;  2  Rom.  on  Cont., 
196  ;  2  7lTe«r5  Com.,  471  ;  1  Pothicr  on  Obi,  (by  Evans)  17,  IS  ;  1 
Story's  Eq.  Jr.,  140,  142,  and  authorities  cited;  Hepburn  v.  Dnnlop, 
1  Wheat.,  197;  Allen  v.  Hammond,  11  Peter's  63,71;  Hammond  v. 
Allen,  2  Sumn.,  3S7  ;  Daniel  v.  Mitchell,  1  Story's  R.  172  ;  Roosevelt 
v.  Fulton,  2  Con.,  129;  Cliamplinv.  Leighton  IS     IFewa'.,  407. 

V.  Because  the  contract  was  made  under  niisrepresentation  and 
concealment  by  the  defendant,  as  to  material  and  intrinsic  circum- 
stances, which  the  complainants  had  no  equal  means  of  knowing,  and 
under  a  delusion  created  by  the  conduct  and  representations  of  the 
defendant.— 3  Bl.  Com.,  165;  1  Madd.  CL,  262  ;  2  Kent's  Com.,  4S2  ;  1 
Story's  Eq.  Jurisj).,  191—  218:  and  authorities  died ;  Jeremy's  Eq. 
Jurist.,  b.  3,  p.  2,  C.,  3.  Sec.  1  ;  and  authorities  cited  ;  Small  v.  Atwood, 
1  Younge,  407  ;  Edwards  v.  Mc  Leary,  2  Swanst.  2S7 ;  Mc  Ferrari  v. 
Taylor,  3  Cranch,  270  ;  Laidlaw  v.  Organ,  2  Wheat.,  178  Smith  r. 
Richards,  3  Peters,  26;  Cochran  v.  Cummivgs,  4  ZW/,  250;  Daniel 
v.  Mitchell,  1  Story's  /J.,  172;  Harding  v.  Randall,  18  Maine  R.,  332; 
Irving  v.    Thomas,   18  Maine  R.   418. 

As  to  the  evidence  upon  this  point,  see  .BraZ  v.  Thatcher,  3  IJsp?, 
194  ;  Hunter  v.  Gibson.  2  /i.  I?/.  187  ;  Pilmore  v.  i£W,  5  /?/»#.,  97 ; 
Dobed  v.  Stevens,  5  B.  <$f  Cress.  623  ;  Crocker  v.  Lewis,  3  Su?tin.  1  ; 
Bottomlcy  v.  C  <S.,  1  Story's  R   135/  Bridge  v.  Eggleston,  14  Mass.R. 


172  MISREPRESENTATION — EQUITY. 

245  /    Somes  v.  Skinner,  16  Mass.  R.  348  ;  Foster  v.  Hall,   12  Pick  89; 
Howe  v.  Reed,  3  Fair/.  515;  Hawcs  Sf  Dinghy,  17  A/az'ne  ft.  341. 

VI.  The  fact  that  the  price  paid  by  the  complainants  was  grossly  be- 
yond the  value  of  the  property,  and  that  the  bargain  was  unconscionable, 
supports  these  reasons. — Jeremy's  Eq.  Jur.  306,  483;  1  Fonbl.  Eq.  122, 
note  ;  1  Madd.  Ch.  2GS  ;  Chit,  on  Contr.  522  ;  1  Story's  Eq.  Jur.  246,  249, 
231  ;  and  authorities  cited  : — George  v.  Richardson,  Gilmer's  ( Va.)  R.  231  ; 
Hough  v.  Hunt,  2  Ham.  {Ohio)  R.  502. 

Secondly. — Considering  the  contract  of  May  6th,  1835  as  an  execu- 
tory agreement,  that  the  complainants  are  entitled  to  recover  the  con- 
sideration paid  by  them. — Long,  on  sales,  ]  3S  ;  citing  Giles  v.  Edwards, 
IF.  R.,  181  ;  Skill  em's  Ex  rs.  v.  May,  4  Cranc/i  137  ;  Bullock  v.  Becm- 
is,  1  A.  K.  Marsh  434. 

Thirdly. — That  the  general  language  in  the  writing  of  January  16th 
1837,  does  not  extend  the  meaning  of  that  instrument,  nor  give  it  any  ef- 
fect beyond  what  is  specified  in  it,  and  what  the  parties  had  in  view  atthe 
time. — See  1  Story's  Eq.  Jur.  145;  1  Evans  Poi 'hier  59  ;  Jeremy's  Eq. 
Jur.  546  ;  Stokes  v.  Stokes,  1  Vent.  35  ;  Lyman  v.  Clarke,  9  Mass.  R. 
225. 

And  that  this  instrument  was  void  for  the  reasons  given  in  the  ar- 
gument.— See  Chit,  on  Cont.  222  ;  Story's  Eq.  Jur.  217,  and  authorities 
cited  ;  Wood  v.  Doumes,  18  Vcs.  120  ;  Baugli  v.  Price,  1  Wils.  320  ;  and 
note;  Cann  v.  Cann,  1  P.  W?ns.  723;  Roche  v.  Obrien,  1  Ball  Sf  Beat. 
330;  Dunbar  v.  Tredennick,  2  Ball  Sf  B.  317;  Murray  v.  Palmer,  2 
Scho.  <5f  L.cf.  486  ;  Cockerell  v.  Chalmerly,  1  Buss.  $•  Myl.  425  ;  Crowe  v. 
Ballard,  3  Z?ro.  (7.  C  117;  Gordon  v.  Gordon,  3  Swanst.  400 ;  i/a?«- 
mond  v.  Allen,  2  Sumn.  387  ;  ilic  Donald  v.  Neilson,  2  Coio.  141  ;  Ander- 
son v.  Bacon,  1  4.  IT.  Marsh,  51;  Carry.  Callighan,  3  i/j'W.  366;  /See 
a/50  authorities  cited  ante  VI. 

Lastly. — That  the  defendant  has  not  answered  directly  under  oath. 
See  Story's  .Eg-.  P/.  664,  854,  1  Grants  CA.  P.  122  ;  Taylor  v.  Luther, 
2  Sumn.  228  ;  Jackson  v.  Webster,  6  Mitnf.  462. 

Howard  Sf  Osgood  and  S.  Zf.  Chase,  counsel  for  the  defendant,  in 
support  of  their  argument  cited  the  following  authorities  : — premising 
however,  that,  in  their  view,  this  case  involved,  mainly,  questions  of 
fact  rather  than  law. 

I.  The  answer,  being  responsive  to  the  bill,  must  prevail. —  Wal- 
ton v.  Hobbs,  2  Atk.  19;  Janson  v.  Ray,  2  Atk.  140  ;  Corth.  v.  Jackson,  6 
Ves.  40  ;  Cook  v.  Claynorth,  18  Ves.  12;  Clark's  Ex'rs  v.  Vanreimsdyk,  9 
Crunch.  153;  Smith  v.  Brush,  1  Julius.  Ch.  R.  460  ;  Daniel  v.  Mitchel  et. 
als.  1  S/orT/'s  ifrp.  188;  2  Story's  jE^.  Jar.  1528. 

II.  Representations  made  to  strangers  to  the  sale,  in  respect  to  the 
property  sold,  are  not  material  unless  they  were  communicated  to  the 
purchaser,  so  as  to  become  the  basis  of  the  purchase.  —  Crocker  v.  Lew- 
is, :j  Sumn.  S  ;   1  Story's  Eq.  Jur.  191,  192  ;  1  Fonbl.  Eq.  B.  1.  Ch.  2.  8. 

We  contend  that  the  facts  involved  in  this  case  do  not  call  for  or  ad- 
mit of  the  application  of  the  principles  involved  in  the  numerous  au- 
thorities cited  by  the  plaintiffs      We  have  not  supposed  that  there 
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could  be  any  doubts  as  to  the  law  governing  the  case,  when  once 
the  facts  were  ascertained.  In  this  case,  we  contest  the  application  of 
the  principles  themselves. 

An  examination  of  the  authorities  cited  by  the  plaintiffs,  will  show 
that  their  theory,  as  such  is  well  constructed  ;  but  the  facts  to  support 
it  are  wanting. 

The  opinion  of  the  court  was  afterwards  drawn  up  by  Shelpley  J. 

The  bill  is  dismissed.  But  as  a  misrepresentation  on  the  part  of 
the  defendant  has  been  established,  he  is  not  entitled  to  costs. 

MORTGAGE. 

If  the  payment  of  a  note  be  secured  by  mortgage,  and  the  note 
be  barred  by  the  act  of  limitations,  and  mortgage  not,  the  party  may 
pursue  his  remedy  on  the  mortgage  which  is  not. — Miller  v.  Hclon,  2 
Smedes  $  Marshall's  R.,  p.  687.     ( 1 844.) 

A  tender  to  the  mortgagee  or  his  assignee  at  any  time  before  fore- 
closure, although  the  law  day  has  passed,  will  have  the  effect  of  dis- 
charging the  lfln  of  the  mortgage. — Arnot  v.  Prost  et.  als.  6  Hill's  R. 
p.  65.     (1845.) 

A  mortgage  of  personal  property  is  good,  as  between  the  parties 
to  it,  without  any  record  or  change  of  possession. — Smith  v.  Moore  11 
New  Hampshire  Rep.  55.     (1844.) 

MULTIPLICITY  OF  SUITS. 

The  court  of  chancery  will  not  grant  an  injunction  to  protect  a  party 
against  a  multiplicity  of'  suits,  until  his  right  to  such  protection  has 
been  established  by  a  successful  defence  at  law  in  some  of  the  suits. 
West  v,  Mayor  Sfc  of  New  York,  10  Paige's  Ch.  R.  p.  539      (1835.) 

MURDER. 

Where  a  wound  is  wilfully,  and  without  justifiable  cause,  inflicted, 
and  ultimately  becomes  the  cause  of  death,  the  party  who  inflicted  it 
is  guilty  of  murder  though  life  might  have  been  preserved  if  the  de- 
ceased had  not  refused  to  submit  to  a  surgical  operation.— Regina  v. 
Holland,  2  Moody  ty  Robinson's  Rep.  351.     (1844.) 

Indictment  for  murder.  The  prisoner  was  charged  with  inflicting 
divers  mortal  blows  and  wounds  upon  one  Thomas  Garland,  and 
(amongst  others)  a  cut  upon  one  of  his  fingers. 

It  appeared  by  the  evidence  that  the  deceased  had  been  waylaid 
and  assaulted  by  the  prisoner,  and  that  amongst  other  wounds,  he  was 
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severely  cut  across  one  of  his  fingers  by  an  iron  instrument.  On  being 
brought  to  the  infirmary,  the  surgeon  urged  him  to  submit  to  the  am- 
putation of*  the  finger,  telling  him  unless  it  were  amputated,  he  consid 
ered  that  his  life  would  be  in  great  hazard.  The  deceased  refused  to 
allow  the  finger  to  be  amputated.  It  was  thereupon  dressed  by  tlie 
surgeon,  and  the  deceased  attended  at  the  infirmary  from  day  to  day  to 
have  his  wounds  dressed  ;  at  the  end  of  a  fortnight,  however,  lock-jaw 
came  on,  induced  by  the  wound  on  the  finger,  the  finger  was  then  am- 
putated, but  too  late,  and  the  lock-jaw  ultimately  caused  death.  The 
surgeon  deposed,  that  if  the  finger  had  been  amputated  in  the  first  in- 
stance, he  thought  it  most  probable  that  the  life  of  the  deceased  would 
have  been  preserved. 

For  the  prisoner,  it  was  contended  that  the  cause  of  death  was  not 
the  wound  inflicted  by  the  prisoner,  but  the  obstinate  refusal  of  the  de- 
ceased to  submit  to  proper  surgical  treatment,  by  which  the  fatal  re- 
sult would,  according  to  the  evidence,  have  been  prevented. 

Maule,  J.  however,  was  clearly  of  opinion  that  this  was  no  defence, 
and  told  the  jury  that  if  the  prisoner  wilfully,  and  without  any  justifia- 
ble cause,  inflicted  the  wound  on  the  party,  which  wound  was  ultimate- 
ly the  cause  of  death,  the  prisoner  was  guilty  of  murder,  that  for  this 
purpose  it  made  no  difference  whether  the  wound  wtm  in  its  own  na- 
ture instantly  mortal,  or  whether  it  became  the  cause  of  death  by  rea- 
son of  the  deceased  not  having  adopted  the  best  mode  of  treatment, 
the  real  question  is  whether  in  the  end  the  wound  inflicted  by  the  pris- 
oner was  the  cause  of  death  ? 

Verdict — guilty. 

Where,  on  the  trial  of  an  indictment  for  murder,  the  facts  proved 
show,  on  the  part  of  the  prisoner,  a  deep  and  settled  hatred  towards 
the  deceased,  mixed  up  with  a  recent  combat,  the  difficulty  is  to  as- 
sign the  homicide  to  its  proper  cause,  to  decide  whether  it  was  com- 
mitted under  the  sole  influence  of-  passion  justly  excited,  or  whether 
it  was  the  carrying  into  effect  of  a  settled  and  deliberate  purpose. 
In  such  case  there  is  no  rule,  and  can  be  none,  other  than  that  thejury 
must  draw  their  conclusions  from  all  the  facts  of  the  case,  relying 
upon  legal  presumptions,  so  far  as  these  are  applicable  to  the  case. 
The  State  v.  For,l,  1  Speers'  R.,p.  14G.   (1843.) 

In  a  charge  of  murder,  a  statement,  that  two  pannels  had,  in  con- 
sequence of  an  adulterous  connection  between  them,  conceived  deadly 
malice  towards  the  deceased  husband  of  the  female  pannel,  of  whose 
murder  they  were  accused,  sustained  as  relevant. — Regina  v.  Hutton 
or  Cromarty  and,  ConneH,    1   Broun's  Jus.,  5SS.   (1844.) 

Agnes  Hutton  or  Cromarty  and  James  Connell  were  charged  with 
murder: 

C.  Robertson,  —  for  the  pannel  James  Connell  objected  to  the  rele- 
vancy ff  the  libel,  in  respect  that  the  statement  contained  in  it,  that 
the  pannels  had,  in  consequence  of  an  adulterous   connection  formed 
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and  carried  on  between  them,  conceived  a  deadly  malice  against  the 
deceased,  was  incompetent.  If  such  a  statement  were  held  to  be 
competent,  it  would  admit  as  evidence  of  malice,  proof  of  a  distinct 
offence,  from  which  the  presumption  of  deadly  malice  could  not  fairly 
be  inferred.  Though  in  charges  of  uttering  forged  notes,  evidence 
of  other  acts  was  held  admissible  in  proof  of  guilty  knowledge, 
which  was  of  the  essence  of  the  charge,  because  from  them  it  might 
fairly  be  inferred  that  the  accused  party  was  conscious  of  guilt,  while 
doing  the  act  charged,  yet  on  the  other  hand  this  must  be  carefully 
guarded,  so  that  the  prosecutor  be  never  allowed  to  give  evidence  of 
facts  tending  to  prove  another  distinct  offence  for  the  purpose  of 
making  an  inference  that  the  pannel  had  committed  the  offence  in 
question.  As  the  circumstances,  therefore,  of  an  adulterous  intercourse 
would  weigh  more  strongly  as  raising  an  inference  that  the  pannels 
had  committed  the  murder  charged,  than  as  raising  a  presumption  of 
the  existence  of  deadly  malice,  it  ought  not  to  be  admitted  in  evidence, 
and  the  statement  of  it  should  be  withdrawn  from  the  libel. 

The  Court  unanimously,  and  without  difficulty,  repelled  the  objec- 
tion, the  Lord  Justice — Clerk  observing  that  it  was  for  the  jury  to  say 
whether  the  existence  of  an  adulterous  connection  between  the  pan- 
nels was  sufficient  to  raise  a  presumption  of  deadly  malice  towards 
the  deceased  husband,  and  supply  a  probable  motive  for  his  murder, 
but  that  the  Jury  must  be  allowed  to  consider  this  material  part  of  the 
charge  of  which  the  prosecutor  had  fairly  and  properly  given  notice. 
Their  Lordships  accordingly  found  the  libel  relevant. 

The  Jury,  by  a  majority  of  three,  find  the  libel  not  proven. 

Where  the  allegation  in  an  indictment  for  murder,  was,  that  the 
prisoner  in  and  upon  one  M.  F.  &c,  feloniously  &c,  did  make  an 
assault  with  a  certain  gun  called  a  rifle  gun,  &c,  then  and  there 
charged  with  gun-powder  and  two  leaden  bullets,  which  said  gun,  he 
&c,  had  and- held,  at  and  against  the  said  M.  F.,  then  &c,  feloniously 
&c,  did  shoot  off  and  discharge,  and  that  the  said  W.  F.  with  the 
leaden  bullets  aforesaid,  by  means  of  shooting  off  and  discharging 
the  said  gun,  so  loaded,  to  at  and  against  the  said  M.  F.  as  aforesaid, 
did  &c.  feloniously,  &c,  strike,  penetrate  and  wound,  the  said  M.  F.  in 
and  upon  the  left  side  of  the  said  M.  F.  &c,  giving  to  her,  the  said 
M.  F.  &c,  with  the  leaden  bullets  aforesaid,  by  means  of  shooti1 
off  and  discharging  the  said  gun,  so  loaded,  to,  at  and  against  the  said 
M.  F.,  and  by  such  striking,  &c,  the  said  M.  F.,  as  aforesaid,  ont 
mortal  wound  in  and  upon  the  left  side  of  the  said  M.  F.  &c.  O:; 
a  motion  to  arrest  the  judgment,  on  the  ground  that  there  was  no  suf- 
ficient averment  that  the  gun  was  shot  off,  or  that  the  contents  were 
discharged — held  that  the  inference  seems  to  be  one  of  absolute  cer- 
tainty, that  the  contents  of  the  gun  were  shot  off  and  discharged, 
for  there  is  nothing  else  to  which  the  words  "  did  shoot  off  and  dis- 
charge "   with  a  gun  charged  with  gunpowder  and  leaden  bullets,  could 

be  applied. 
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Words,  other  than  technical  terms,  used  in  an  indictment,  are  to  be 
understood  in  their  ordinary  and  usual  acceptation. 

The  deceased  said  to  a  witness  on  the  evening  before  the  morning 
of  her  death,  li  Mr.  Freeman  has  killed  me,"  and  to  another  about 
the  same  time,  "  I  am  dead,  Mr.  Freeman  has  killed  me."  The 
prisoner,  after  his  arrest,  upon  being  interrogated  why  he  had  killed 
his  wife,  replied,  "  Because  I  loved  her  V — and  said  further,  "  I 
killed  her  because  she  loved  another  better  than  me."  To  a  fellow 
prisoner  in  jail,  he  said,  "he  had  killed  her,  but  if  it  was  to  do 
again,  he  would  not  do  it."  These  declarations  by  the  deceased,  and 
admissions  of  the  prisoner.  Held  admissible  in  evidence. —  The  State 
v.  Wiley  Freeman,   1  Speers'  R„  p.  57.  (1S43.) 

Before  Earle  J.,  at  Edgefield,  Fall  Term,  1S42. 

The  prisoner  was  indicted  for  the  murder  of  Mary  Freeman,  his 
wife,  from  who  he  had  been  separated  more  than  a  year.  She  lived 
in  Edgefield,  he  in  a  neighboring  county  in  Georgia.  The  prisoner, 
on  being  arraigned,  informed  the  court  that  he  would  be  ready  for 
trial  on  a  later  day  in  the  term.  When  brought  up  for  trial,  a  motion 
was  made  on  his  behalf,  to  continue  the  cause  until  the  next  suc- 
ceeding term,  supported  by  an  affidavit,  which  will  be  exhibited  to 
the  court  with  this  report.  The  presiding  Judge  overruled  the 
motion  for  continuance,  and  ordered  the  trial  to  proceed. 

On  the  day  of  the  death  of  Mary  Freeman,  the  prisoner  passed 
the  ferry,  on  Savannah  river,  a  few  miles  from  the  residence  of  the 
deceased  ;  he  was  armed  with  a  rifle,  and  said  to  the  ferry-man  and 
another,  that  he  was  going  after  his  child,  which  had  been  stolen 
from  bim,  and  he  intended  to  have  it  or  would  have  blood.  He 
crossed  the  river  about  noon,  and  was  no  more  seen  in  the  neigh- 
borhood, but  was  arrested  some  time  after  in  the  wilds  of  Baker 
county,  Georgia. 

In  the  evening  of  the  same  day  on  which  the  prisoner  crossed  the 
ferry,  several  of  the  neighbors  visited  the  house  of  the  deceased. 

Those  who  first  arrived,  found  her  weltering  in  her  own  blood, 
within  and  across  the  threshold  mortally  wounded  by  a  rifle  ball, 
which  had  passed  entirely  through  the  body.  She  died  the  next  morn- 
ing, when  Mary  Stone  approached  the  bed  on  which  she  had  been 
placed,  and  accosted  her,  the  deceased  threw  her  arms  around  the 
neck  of  her  visitor  and  said  "  Mr.  Freeman  has  killed  me."  Mary 
Stone  said  "  I  hope  you  will  be  better  when  the  doctor  comes." 
The  deceased  replied,  "  I  shall  never  be  any  better  in  this  world." 
She  was  then  very  feeble  and  continued  to  grow  weaker  until  she 
died.  To  Nicholas  Cook  who  saw  her  about  the  same  time,  she 
said,  "I  am  dead,  Mr.  Freeman  has  killed  me."  What  the  deceased 
said  to  these  two  persons  was  admitted  in  evidence  as  her  dying 
declarations.  Admissions  of  the  prisoner  were  likewise  given  in  evi- 
dence against  him.  After  his  arrest  in  Georgia,  he  was  asked  by 
some  one  of  the  party,  why  he  killed  his  wife  1  His  reply  was, 
•'because  I  loved   her."     The   person  rejoined,  that's  a  pretty  tale, 
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to  which  the  prisoner  made  the  further  reply,  ''  I  killed  her  because 
»ne  ioved  another  better  than  me."  After  his  confinement  in  the  jail, 
ne  made  a  further  admission  to  a  fellow  prisoner,  who  talked  with 
him  about  the  death  of  his  wife.  The  prisoner  said,  "he  had  killed 
her,  but  if  it  was  to  do  again,  he  would  not  do  it,"  and  seemed  very 
Borry  for  what  he  had  done.  His  Honor  saw  nothing  in  the  circum- 
stances under  which  these  admissions  were  made  to  make  them  inad- 
missible, and  the  objections  were  oveiruled,  as  were  likewise  the  ob- 
jections to  the  indictment.  And  the  cause  was  committed  to  the  Jury, 
who  in  a  few  minutes  returned  a  verdict  of  guilty,  and  he  was  exe- 
cuted accordingly  on  the  17th  of  February,  1843,  acknowledging  the 
justness  of  his  sentence. 

NAVIGATION. 

"Where  two  steam  vessels  must  unavoidably  and  necessarily  cross 
so  near,  that  by  continuing  their  respective  courses  there  would  be  a 
reasonable  probability  of  a  collision,  each  vessel  is  to  put  her  helm 
to  port,  so  as  always  to  pass  on  the  larboard  side  of  each  other.  This 
rule  is  of  binding  authority  upon  the  owners  of  steam  vessels. —  The 
Duke  of  Sussex,  1  Robinson's  Admiralty  R.,  p.  275.  (1844.) 

Where  a  light  vessel  with  the  wind  free  meets  a  laden  vessel 
close  hauled,  it  is  the  duty  of  the  former  to  give  way,  and  the  latter 
is  to  keep  her  course. —  The  Harriett,  1  Robinson's  Admiralty  R.,  p. 
182.   (1844.) 

NEGLIGENCE. 

The  owners  of  a  vessel  disabled  by  the  negligence  of  its  crew, 
are  answerable  for  damages  done  by  its  accidental  drifting,  when  so 
disabled,  against  another  vessel. — Seccombe  et.  al.  v.  Wood,  2  Moody 
Sf  Rob.  R.,p.  290.  (1S44.) 

This  was  an  action  on  the  case  to  recover  damages  for  an  injury 
done  to  the  vessel  of  the  plaintiffs  by  being  run  down  by  the  defend- 
ant's vessel. 

One  ground  of  defence  was,  that  a  few  minutes  previously  to  the 
collision  of  the  defendant's  vessel  with  the  plaintiffs,  the  defendant's 
vessel  had  been  foul  of  another,  at  about  half  a  mile  distant  and  been 
i-o  much  injured  that  she  would  not  answer  the  helm,  and  was  quite 
unmanageable  ;  and  that  the  injury  to  the  plaintiffs  vessel  was  there- 
fore a  sheer  accident,  and  not  the  ground  of  an  action. 

Lord  Abingrr,  C.  B.,  said  that  it  was  no  defence  that  the  injury 
was  accidental  and  wholly  involuntary  on  the  part  of  the  defendant, 
unless  the  vessel  had  become  unmanageable  without  his  fault. 

If  the  first  collision  was  by  the  fault  of  the  defendant,  that  is  to 
say,  if  it  was  by  his  own  negligence  or  the  negligence  of  his  crew, 
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that  his  vessel  was  first  rendered   unmanageable,  it  was,  in  point  of 
law,  by  his  own  negligence  that  the  second  collision  took  place. 

Verdict— for  the  plaintiffs. 

NEW  TRIAL. 

Where  it  clearly  appears  that  a  witness  has  fallen  into  a  mistake 
in  giving  his  testimony  upon  a  material  point  in  the  cause,  the  court 
may  in  its  discretion  giant  a  new  trial.  But  unless  the  court  are  sat- 
isfied that  the  mistake  had  the  efleGt  of  turning  the  verdict,  they  will 
not  interpose. —  Coddington  v.  Hunt,  6  Hills  R.,  p.  595.  (1845.) 

Where  a  part  of  the  evidence   introduced  consisted  of  a  mere  in 
ference  of  the  witness  and  was  not  therefore  proper  to  go  to  the  jury, 
yet  as  it  was  not  objected  to,  on  that  ground,  it  was   held,  that  its  ad 
mission   was  not  a  ground   for    a  new  trial. — Nichols  v.    Turney,   15 
Conn.  R.,  p.  102.  (1544.) 

The  affidavit  of  a  juror  that  he  misunderstood  the  charge  of  the 
judge,  cannot  be  received  and  heard  on  a  motion  for  a  new  trial. 
Norris  v.  The  State,  3  Humphreys'  R.,  p.  333.  (1843.) 

If  a  judgment  be  founded  on  improper  evidence,  a  new  trial  must 
be  granted. —  White  v.  Englehard,  2  S??iedes  Sf  Marshall's  R.,  p.  38. 
(1844.) 

A  new  trial  will  not  be  granted  on  the  ground  of  surprise  after 
judgment  has  been  perfected. — Rapelye  v.  Prince,  4  Hill,  119.  (1843.) 
In  general,  it  will  not  be  granted  in  consequence  of  granting  or  re- 
fusing a  motion  to  postpone  the  trial.  This  being  in  the  discretion  of 
the  judge. —  Vermilyea  v.  Rogers,  4  Hill's  R.,  p.  567.   (1843.) 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  where  such  evidence  is  merely  cumulative. — Perrin's  Ad- 
ministrators v.  Protection  Ins.  Co.,  11  Ohio  R.,  p>.  147..  (1843.) 

A  party  cannot  be  permitted  to  rely  upon  incompetent  testimony, 
and  when  such  testimony  is  rejected,  claim  a  new  trial  on  the  ground 
of  surprise. —  Turley  v.  Evans,  3  Humphreys'  R.,p.  222.  (1843.) 

A  person  called  as  a  juror  upon  a  tiial  for  felony  and  sworn  to 
answer  questions  touching  his  competency,  having  deposed  that  he  has 
formed  no  opinion  nor  come  to  any  conclusion  on  the  case,  prisoner's 
counsel  is  about  to  interrogate  him  further,  and  asks  whether  he  has 
not  conversed  much  about  the  case  ? — when  court  arrests  the  exami- 
nation, and  decides  that  no  further  question  shall  be  put  to  the  juror 
by  prisoner's  counsel,  and  that  he  is  a  competent  juror :  Held,  such 
proceeding  and  decision  of  the  court  are  erroneous,  and  judgment 
against  prisoner  must  be  reversed  therefore. 

A  person  is  not  rendered  incompetent  as  a  juror  in  a  criminal 
case ;  by  the  formation  of  a  legal  opinion  upon  facts  previously  pre- 
sented to  his  mind,  as  he  would  be  by  the  formation  of  previous  con- 
victions in  respect  to  the  facts  themselves. 

On  a  trial  for  murder,  evidence  that  the  prisoner,  on  the  same  day 


NEW   TRIAL.  179 

the  deceased  was  killed,  and  shortly  before  the  killing,  shot  a  third 
person;  held  admissible  under  the  circumstances  of  the  case,  notwith- 
standing the  evidence  tends  to  prove  a  distinct  felony  committed  by 
the  prisoner;  such  shooting-,  and  the  killing  of  the  deceased,  appearing 
to  be  connected  as  parts  of  one  entire  transaction. 

After  a  verdict  of  conviction  for  murder  in  the  first  degree,  prisoner 
adduces  testimony  that  two  of  the  jurors  who  tried  the  case,  and  who 
on  the  voir  dire  declared  that  they  had  not  formed  or  expressed  any 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  had  in  fact,  pre- 
vious to  the  trial,  expressed  decided  opinions  that  the  prisoner  was 
guilty  and  ought  to  be  hung;  of  which  circumstance  prisoner  alleges 
he  had  no  knowledge  until  since  the  verdict  was  rendered  :  and  on 
this  ground  he  moves  to  set  aside  the  verdict.  Held.  1.  Such  enquiry 
was  open,  and  the  evidence  admissible,  for  the  purpose  of  showing 
perjury  and  corruption  in  the  jurors.  But,  2.  It  belonged  exclusively 
to  the  judge  who  presided  at  the  trial,  to  weigh  the  conflicting  credi- 
bility of  the  witnesses  adduced  by  the  prisoner  and  of  the  jurors,  and 
to  decide  whether,  in  justice  to  the  prisoner,  and  upon  all  the  circum- 
stances of  the  case,  a  new  trial  ought  or  ought  not  to  be  awarded. 
Heath  v.  The  Commonwealth,  1  Robinson's  Va.  R.,  p.  735.  (1843.) 

Fletcher  Heath  was  indicted,  in  the  circuit  superior  court  for  the 
county  of  Henrico  and  city  of  Richmond,  for  the  wilful  murder  of  Delia 
Harris. 

At  October  term  1S42,  a  jury  being  empanneled  for  his  trial,  found 
him  guilty  of  murder  in  the  first  degree,  and  the  court  passed  sentence, 
of  death  upon  him.  > 

In  the  course  of  the  proceedings,  the  court  gave  opinions  upon 
several  points  against  the  prisoner,  to  which  he  excepted. 

I.  Upon  the  trial  of  the  cause,  Richard  Ma/one  was  called,  as  a  ju- 
ror from  among  the  bystanders,  and  being  sworn  to  answer  questions 
touching  his  competency  as  a  juror,  deposed,  that  he  has  formed  no 
opinion  nor  come  to  any  conclusion  upon  the  case  of  the  prisoner; 
what  he  has  heard  was  rumor,  and  he  does  not  know  that  he  has 
heard  all  the  circumstances.  Whereupon  the  counsel  for  the  prisoner 
being  about  to  interrogate  the  juror  farther,  for  the  purpose  of  show- 
ing farther  the  state  of  his  information  and  opinion  of  the  case,  and 
having  asked  the  juror  whether  he  had' not  conversed  much  about  the 
case  1  the  court  arrested  him,  and  decided,  that  after  the  answer  above 
stated  by  the  juror,  no  farther  question  should  be  put  to  him  by  the 
counsel  for  the  prisoner,  and  that  the  juror  was  a  competent  juror.  To 
which  opinion  of  the  court,  the  prisoner  excepted 

II.  Several  other  persons,  namely,  A.  L.  Roystpr,  N.  Q.  Crow,  D. 
A.  Fisher  8f  Walter  Haxal I, ,  being  called  as  jurors  upon  the  trial,  and 
examined  on  oath  touching  their  competency,  were  thereupon  challeng- 
ed by  the  prisoner  for  cause  ;  but  the  court  in  each  case  overruled  tho 
challenge  ;  and  the  prisoner  in  each  case,  filed  a  bill  of  exceptions* 
The  purport  of  those  exceptions  need  not  be  farther  stated. 

III.  Upon  the  tiial  of  the  cause,  the   attorney   for  the   common- 
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wealth,  having  introduced  evidence  that  Delia  Hams  was,  some  10  01 
15  minutes  before  12  o'clock  of  the  night  of  Friday  the  2Sth  of  Janu- 
ary 1842,  killed  by  several  severe  blows  or  wounds  inflicted  with  a 
large  knife  or  some  other  sharp  instrument,  and  having  offered  further 
evidence  for  the  purpose  of  identifying  the  prisoner  as  the  person  who 
inflicted  the  mortal  blows,  and  for  the  purpose  also  of  showing  the 
weapon  wherewith  they  were  inflicted,  and  (inter  alia)  having  intro- 
duced a  leathern  scabbard  of  a  bowie  knife,  which  was  proved  to  have 
been  found  in  the  room  of  the  deceased,  lying  partly  under  a  bureau 
there,  on  the  evening  after  her  death  ;  then  introduced  Bennett  Scott  as 
a  witness,  who  testified,  that  on  the  night  on  which  the  said  Delia  Har- 
ris was  killed  as  aforesaid,  before  the  fact  occurred,  namely,  about  S 
o'clock  in  the  evening,  he  the  witness  went  to  the  house  where  the 
prisoner  and  one  Carter  Wells  lived,  and  there  he  played  a  game  of 
cards  with  the  prisoner,  Wells  being  absent  at  the  time.  That  the 
prisoner  shortly  left  off  playing,  and  went  to  mending  a  pair  of  panta- 
loons. That  during  this  time,  witness  asked  the  prisoner  where  Wells 
was  ?  and  the  prisoner  said  he  had  gone  to  the  theatre.  That  when 
the  prisoner  had  done  mending  the  pantaloons,  he  took  from  the  pock- 
et of  those  he  had  on,  a  pistol,  which  he  laid  on  the  corner  of  the  side- 
board, and  then  pulled  off  the  pantaloons  he  had  on,  and  put  on  those 
he  had  mended,  and  put  the  same  pistol  in  the  pocket  or  waistband 
thereof.  That  the  witness  told  the  prisoner  that  he  had  better  not 
carry  the  pistol,  and  prisoner  said  he  always  carried  it.  That  the  pri- 
soner then  said  to  the  witness,  "Do  you  know  that  I  would  kill  two 
persons  this  night  if  I  came  across  them  1  If  I  had  had  a  half  pint 
of  brandy,  I  would  have  done  what  1  intended  to  do,  at  Bradley's,  and  it 
would  have  been  all  over  with  them."  That  the  prisoner  had  before 
been  talking  of  Carter  Wells  and  Delia  Harris,  and  said  they  had 
been  together  at  Bradley's  that  evening;  he  said  that  Wells  and  him- 
self had  rode  out  together  that  evening,  and  stopped  at  BradUy's, 
where  Delia  Harris  then  was.  That  the  prisoner  said  he  would  not 
mind  killing  any  person  ;  that  he  had  once  before  shot  a  woman  at  a 
ball  in  Petersburg  and  shot  a  man  in  a  bar  room.  That  the  witness  on 
the  same  evening,  before  this  conversation  between  himself  and  the 
prisoner,  had  seen  Delia  Harris  and  Martha  Gilliam  going  to  the  thea- 
tre, and  had  mentioned  this  to  the  prisoner,  which  he  supposed  was 
the  reason  the  prisoner  came  to  speak  of  Delia  Harris. 

And  then  the  attorney  for  the  commonwealth  introduced  the  above 
named  Carter  Wells  as  a  witness,  who  testified,  that  on  the  night  the 
said  Delia  Harris  was  killed,  and  before  she  was  killed,  namely,  about 
S  o'clockin  the  evening,  the  witness  being  about  to  go  to  the  theatre,  the 
prisoner  desired  him  to  tell  Dflia  Harris  she  must  not  let  him  in  if  he 
came  there  the  next  day ;  if  she  did,  he  would  kill  her.  That  the 
witness  did  see  Delia  Harris  at  the  theatre,  and  told  her  what  the  pri- 
soner had  said  ;  which  she  seemed  to  pay  no  regard  to.  That  the 
witness  and  Delia  Harris  came  from  the  theatre  together,  and  parted 
near  the  witness'  house  he  went  home  ;  and  she  towards  her  own  house. 
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And  the  witness  was  proceeding,  when  he  was  stopped  by  the  pri- 
soner's counsel,  who,  apprehending  that  the  witness  was  about  to  de- 
tail the  circumstances  attending  the  shooting  himself  (the  witness)  by 
the  prisoner  on  the  same  night  and  shortly  before  the  said  Delia  Harris 
was  killed,  objected,  that  on  the  trial  of  this  indictment,  it  was  not  com- 
petent for  the  commonwealth  to  offer  any  evidence  for  the  purpose 
of  proving  any  other  felony  or  crime  committed  by  the  prisoner  on  an- 
other person,  at  another  place,  and  at  another  time,  though  on  the 
same  night ;  much  more,  evidence  of  the  substantive  distinct  felony  of 
shooting  the  witness  Wells,  for  which  there  was  another  indictment  now 
pending  against  the  prisoner.  The  attorney  for  the  commonwealth 
avowed  his  purpose  to  be  to  prove  that  lhe  prisoner  shot  the  said 
Wells  with  a  pistol  very  shortly  before  the  said  Delia  Harris  was  kill- 
ed, and  at  the  house  where  the  "prisoner  and  Wells  both  lived,  and  to 
prove  all  the  circumstances  attending  that  shooting,  and  especially  to 
prove  that  after  the  shooting  of  Wells,  the  prisoner  got  a  bowie  knife 
in  a  scabbard,  which  was  the  same  scabbard  found  in  Delia  Harris1 
room  as  above  mentioned;  and  that  he  offered  evidence  of  the  shoot- 
ing of  Wells  by  the  prisoner,  because  that  shooting  and  the  killing  of 
Delia  Harris  were  parts  of  one  entire  transaction,  and  the  fact  of  the 
shooting  and  the  circumstances  attending  it  were  parts  of  the  same 
chain  of  evidence,  indissolubly  linked  with  the  other  evidence  in  this 
case,  especially  with  the  bowie  knife  and  the  scabbard  found  and 
identified  as  aforesaid,  and  necessary  as  well  to  identify  the  prisoner 
as  the  person  who  inflicted  the  mortal  blow  on  the  said  Delia  Harris, 
as  to  show  the  deliberation  and  the  animus  with  which  the  prisoner  in- 
flicted the  said  mortal  blow  on  her.  The  prisoner's  counsel  still  ob- 
jected to  the  admission  of  any  testimony  touching  the  shooting  of  Wells 
by  the  prisoner,  without,  however,  objecting  to  any  evidence  about  the 
bowie  knife  and  the  scabbard  thereof;  but  the  court  overruled  the  ob- 
jection and  declared  the  evidence  admissible  ;  to  which  opinion  the 
prisoner  excepted. 

IV.  After  the  verdict  had  been  rendered,  the  prisoner  moved  the 
court  to  set  the  same  aside  and  award  him  a  new  trial  upon  the  ground 
that  Martha  Gilliam,  who  had  been  examined  as  a  witness  for  the  com- 
monwealth, was  a  mulatto,  incompetent  by  law  to  testify  against  a 
white  man  ;  and  introduced  evidence  to  prove  that  fact.  But  the 
court  overruled  the  motion;  being  of  opinion  that  at  this  stage  of  the 
case,  and  under  the  circumstances  thereof,  it  would  be  improper  to 
receive  an  exception  to  the  competency  of  Martha  Gilliam  ;  and  not 
being  satisfied  upon  the  evidence,  if  proper  now  to  be  introduced,  that 
the  said  Martha  Gilliam  is  thereby  proved  to  be  a  mulatto.  To  which 
opinion  the  prisoner  excepted. 

V.  After  the  verdict  had  been  rendered,  the  prisoner  moved  the 
court  to  set  the  same  aside  and  grant  him  a  new  trial,  upon  the  ground 
that  Charles  Bates  and  Daniel  P.  Howie,  two  of  the  jurors  who  tried 
the  cause,  had  formed  and  expressed  decided  opinions  against  the  pri- 
soner of  which  lie  had  no  knowledge  until   since  the  verdict  was  ren- 
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dered.  The  said  jurors,  when  called  as  such,  were  sworn  to  answer 
Questions  touching  their  competency  as  jurors,  and  severally  deposed 
that  they  had  not  formed  or  expressed  any  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner,  and  were  accepted  by  him.  And  now  the 
prisoner  introduced  two  witnesses,  James  Williams  and  William  Mor- 
ris, against  whose  respectability  no  imputation  was  made,  whose  tes- 
timony was  as  follows  : — 1.  James  Williams  deposed  that  he  was  at  the 
house  of  the  juror  Bates  before  the  trial  of  this  cause,  and  Bates  told 
him  that  "he  had  been  to  the  scene  of  the  alleged  murder,  the  day  af- 
ter the  death  of  Delia  Harris,  and  there  saw  her  mangled  corpse,  and 
if  Heath  was  guilty  of  the  murder  he  ought  to  be  hung,  as  ought  any 
other  man  who  would  commit  such  a  murder;"  and  also  said  that 
"from  the  statements  which  he  had  heard  at  the  place,"  (where  he  saw 
the  body  of  Delia  Harris)  "he  believed  that  Heath  was  guilty  of  the 
murder;"  and  in  the  same  conversation  Butcs  said  that  Heath  ought 
to  be  hung.  This  conversation  occurred  on  the  Sunday  after  the  mur- 
der, which  was  committed  Friday  night.  2.  William  Morris  deposed, 
that  a  day  or  two  before  the  trial  of  this  cause,  he  heard  the  juror, 
Daniel  P.  Howie  say  to  Benjamin  W.  Green,  near  the  court  house, 
(which  said  Benjamin  W.  Green  stood  indicted  in  this  court  for  embez- 
zling the  money  of  the  bank  of  Virginia,)  "Green,  I  would  take  your 
place  for  eighteen  pence,  but  as  to  that  fellow  Heath,  he  ought  to  be 
hung,  and  damn  him  !  if  I  was  on  his  jury  I  would  hang  him  ;"  and 
the  said  Howie  then  left  the  witness,  and  came  up  the  steps  into  the 
court-room. 

The  court  overruled  the  said  motion,  and  refused  to  grant  the 
prisoner  a  new  trial  ;   and  he  excepted. 

And  now,  on  his  petition,  the  general  court  awarded  a  writ  of 
error  to  the  judgment  of  the  circuit  court. 

Messrs.  Leigh  and  Lyons  for  the  plaintiff  in  error. 
The  Attorney  General  for  the  commonwealth. 

Lomax,  J.  delivered  the  opinion  of  the  court — The  court  deems  it 
unnecessary  to  express  the  results  of  its  deliberation  upon  all  the  nu- 
merous points  suggested  as  errors  in  this  record,  the  majority  of  the 
court  being  well  satisfied  that  upon  one  of  these  errors,  without  de- 
ciding upon  the  others,  a  new  trial  must  be  awarded.  The  total  in- 
terdiction on  the  part  of  the  circuit  court,  after  the  answer  which  had 
been  given  by  the  juror  Richard  Malone  touching  his  competency,  of 
all  further  question  to  be  put  by  the  prisoner's  counsel  to  the  said 
juror,  and  the  peremptory  decision,  excluding  all  further  enquiry ; 
that  the  juror  was  competent,  are  deemed  by  a  majority  of  this  court  to 
be  clearly  erroneous. 

Whilst  the  court  refrains  from  expressing  an  opinion  upon  the  ques- 
tion as  to  the  competency  of  the  jurors — Royster,  Fisher  Sf  Haxall,  it 
unanimously  reaffirms  the  doctrine  laid  down  in  Osiander  v.  The 
Commonwealth,   3  Leigh's  R.,    780 ;  and   Armistead   v.    The   Common- 
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weahh,  11  Leigh's  R.,  657.  The  court  cannot  now  attempt  to  give 
greater  precision  to  the  principles  there  laid  down.  The  application 
of  the  rules  which  ai-e  to  be  deduced  from  those  principles,  must  be 
left  to  the  discretion  of  the  judge  according  to  the  varying  circum- 
stances of  each  particular  case. 

This  court,  however,  does  not  intend  to  countenance  a  deduction 
which  was  attempted  to  be  drawn  from  those  cases  by  the  prisoner's 
counsel,  and  much  insisted  on  in  argument;  namely,  that  the  forma- 
tion of  legal  opinions  upon  facts  which  have  previously  been  pre- 
sented to  the  juror's  mind,  renders  him  equally  as  incompetent  as  the 
formation  of  previous  convictions  upon  his  mind  in  respect- to  the 
facts  of  the  case.  On  the  contrary,  the  court  thinks  that  a  knowledge 
of  the  law,  instead  of  disqualification,  would  be  a  recommendation  of 
the  fitness  of  the  juror.  And  although  a  juror  may  have  taken  up  some 
misconception  of  the  law  of  the  case,  the  instruction  of  the  court  can 
be  resorted  to  for  correcting  his  error,  and  affording  him  a  standard 
by  which  the  law  may  be  ascertained  ;  whereas  in  regard  to  facts,  there 
is  no  other  standard  but  the  opinions  of  the  juror  himself. 

In  regard  to  the  evidence  filed  after  the  verdict,  to  fix  disqualifica- 
tion upon  two  of  the  jurors  who  had  rendered  that  verdict ;  whilst  this 
court  is  of  opinion  that  an  enquiry  was  open,  and  such  evidence  was 
admissible,  for  the  purpose  of  showing  perjury  and  corruption  in  those 
jurors ;  it  is  farther  of  opinion,  that  it  belonged  properly  to  the  judge 
who  presided  at  the  trial  to  decide  upon  that  evidence,  and  that  it 
was  for  him  exclusively  to  weigh  the  conflicting  credibility  of  the  wit- 
nesses and  of  the  jurors,  and  to  determine  whether,  in  justice  to  the 
prisoner,  and  upon  all  the  circumstances  of  the  case,  a  new  trial  ought 
or  ought  not  to  be  awarded.  Upon  this  point,  reference  may  be  had 
to  the  doctrine  stated  in  The  Commonwealth  v.  Jones,  1  Leigh's  R„  598. 
In  regard  to  the  judgment  of  the  court  overruling  the  prisoner's 
objection  to  Carter  Wells'  testimony  touching  the  shooting  of  Wells  by 
the  prisoner  ;  the  court  is  of  opinion  that  the  bill  of  exceptions  in  this 
particular,  is  defective,  in  not  proceeding  to  state  what  was  the  evi- 
dence which  was  given  by  the  witness  upon  the  subject.  But  with- 
out resting  the  judgment  of  the  court  upon  the  defectiveness  of  the 
bill  of  exceptions  in  this  respect,  this  court  is  of  opinion  that  the  ob- 
jection which  was  made  is  unsustainable,  and  that  the  fact  of  the  shoot- 
ing, as  being  a  part  of  the  circumstance,  and  of  the  res  gestce,  ought 
not  to  have  been  precluded  from  being  given  in  evidence  to  the  jury, 
although  such  evidence  might  itself  have  tended  to  prove  a  distinct 
felony  committed  by  the  prisoner. 

The  court  deems  it  unnecessary  to  express  any  opinion  upon  the 
matters  stated  in  the  record  as  to  the  evidence  which  was  given  by 
Martha  Gillian^  because  the  same  matters  are  not  likely  to  be  pre- 
sented in  any  future  trial  of  the  case. 

Judgment  reversed,  and  ncto  frial  awarded. 
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NOLLE  PROSEQUI. 

A  nolle  prosequi,  entered  upon  an  indictment,  is  no  bar  to  another 
indictment  for  the  same  offence. —  Commonwealth  v.  Wheeler,  2  Mass., 
172. 

A  nolle  prosequi  may  be  entered  before  trial  or  after  verdict,  but 
not  during  the  trial. — So  it  may  be  entered  as  to  the  whole  of  an  in- 
dictment or  count,  or  as  to  any  distinct  and  substantive  part  of  either. 
Commonwealth  v.  Tuck.,  20  Pick.,  356. 

NOTES. 

Where  a  negotiable  note  is  endorsed  bona  fide,  before  it  is  due,  in 
payment  of  a  precedent  debt,  without  notice  of  any  defence  existing 
against  it,  the  transfer  is  as  valid,  perfect  and  effectual,  as  if  it  had  been 
received  in  payment  of  goods  sold,  or  in  the  course  of  any  other  com- 
mercial dealing. 

But  where  a  note  is  endorsed  and  transferred  in  pledge  merely  as 
a  collateral  security,  the  general  property  remaining  in  the  endorser, 
the  endorsee  takes  it  like  a  chose  in  action  not  negotiable,  subject  to 
any  defence  that  might  be  made  to  it  in  the  hands  of  the  endorser, 
arising  prior  to  the  time  when  notice  is  given' of  the  endorsement. 
Williams  v.  Little,  11  New  Hampshire  R.,  p.  66.  (IS44.) 

An  action  was  commenced  by  summons,  on  Saturday,  the  first  day 
of  January,  1842,  against  the  drawer  of  a  promissory  note  dated  30th 
December,  1840,  and  payable  twelve  months  after  date.  Held,  that 
the  action  was  prematurely  brought,  the  last  day  of  grace  (which  was 
Sunday)  not  having  fully  expired  before  the  writ  issued,  and  that  an 
offer  in  the  court  below  to  confess  judgment  to  the  plaintiff,  upon 
terms  not  accepted,  did  not  cure  the  error.  A  month,  in  bills  of  ex- 
change, notes  and  other  mercantile  contracts,  means  in  all  cases  a  cal- 
endar and  not  a  lunar  month.  The  parties  to  bills  of  exchange  or 
promissory  notes  entitled  to  claim  the  days  of  grace  have  title  to  them 
as  matter  of  right. —  Thomas  v.  Shoemaker,  6  Watts  8f  Sergeant's  R.,  p. 
179.  (1844.) 

NOTICE. 

.Notice  may  be  in  general  by  parol,  when  nothing  to  the  contrary 
has  been  stipulated.  But  when  the  notice  is  a  legal  proceeding  it 
must  be  in  writing. — Mc  Euen  v.  The  Montgomery  Co.  Mutual  Ins.  Co., 
5  Hill,  101.  (1844.) 

A  mortgagor,  or  one  claiming  under  him,  is  not  ei*itled  to  notice 
to  quit. —  Williams  v.  Bennett,  4  North  Carolina  R.,  p.  122.  (1844.) 


OFFICER.  185 


NUISANCE 

A  court  of  equity  will  not  interfere  to  abate  a  private  nuisance, 
unless  the  person  seeking  its  aid  has  established  his  rights  at  law 
Mc  Cord  SfHunt  v.  Iker,  12  Ohio  R.,  p.  387.  (1S44.) 

To  maintain  an  indictment  against  one  for  a  nuisance,  it  is  not 
enough  merely  to  show  him  to  be  the  owner  of  the  lands  on  which  it 
exists,  but  it  must  appear  that  he  either  erected  or  continued  it  or  in 
some  way  sanctioned  its  erection  or  continuance. —  The  Veojile  v. 
Townsend,  3  Hill's  R.,  p.  479.  (1843.) 

Whether  certain  acts  done  within  the  limits  of  a  highway,  are  a 
nuisance  or  not  is  a  question  of  fact  for  the  jury. 

To  determine  this  question,  the  jury  are  to  inquire  whether  the 
highway  has,  by  such  acts,  been  rendered  less  commodious  to  the  pub- 
lic.— Burnham  v.  Hotchkiss  et.  als.,  14  Connecticut  R.,  p.  311.  (1843.) 

OFFICER. 

A  stranger  to  the  process  cannot  object  that  the  execution  was  di- 
rected to  an  improper  officer.  In  a  suit  against  an  officer  for  not  taking 
bail,  the  debtor  having  absconded,  held,  that  the  officer  was  liable  for 
the  full  amount  of  the  debt,  there  being  no  proof  of  the  debtor's  insol- 
vency.— Crane  v.  Warner,  Ik  Vermont  R.,  p.  40.     (1S43.) 

An  officer  has  no  right  to  break  the  outer  door  of  a  man's  dwelling 
house  for  the  purpose  of  serving  civil  process  in  the  first  instance,,  wheth- 
er the  process  be  against  his  person  or  property.  But  where  the  exe- 
cution of  the  process  has  been  properly  commenced,  the  officer  may  after- 
wards break  the  outer  door,  if  necessary,  for  the  purpose  of  continuing 
and  completing  the  performance  of  his  duty. — Glover  v.  Whittenhall, 
6  Hill's  R.,p.  597.     "(1845.) 

A  contractor  for  carrying  the  mail  is  not  an  officer  of  the  govern- 
ment, nor  is  the  employment  an  office. —  Whitehouse  v.  Langdon,  10  New 
Hampshire  R.,  p.  331.     (1843.) 

Where  the  right  to  sue,  appeal,  or  bring  a  suit  of  error  in  behalf  of 
the  people  is  given  to  public  officers,  they  may  depute  one  of  their  num- 
ber to  use  their  names,  employ  counsel,  and  do  any  other  act,  necessary 
to  the  regular  prosecution  of  the  proceedings. —  The  people  v.  The  Com- 
missioners of  the  canal  fund,  3  Hill's  R.,p.  599.     (1843.) 

If  there  be  an  actual  attachment,  and  it  is  immediately  abandoned, 
it  becomes  a  nullity,  and  must  be  considered  the  same  as  if  none  had 
been  made  ;  and  therefore  a  return,  in  such  case,  that  one  had  been 
made,  would  be  in  substance  a  false  return. — French  v.  Stanley,  21 
Maine  R.,  p.  512.     (1843.). 
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The  officer  is  protected  by  process  regular  and  legal  upon  its  face, 
whatever  he  might  have  heard  going  to  impeach  it. —  The  people  v. 
Warren,  5  Hill  440.     (1844.)      Webber  v.  Gray,  24   Wend.  485. 

OFFICERS— MINISTERIAL. 

It  is  an  indictable  offence  in  public  officers  to  exact  or  receive  any- 
thing more  for  the  performance  of  their  legal  duty  than  the  fees  al- 
lowed by  statute — a  promise  to  pay  them  extra  compensation  is  abso- 
lutely void. —  Gillmore    v.  Lewis,  12  Ohio  R.,        281.     (1844.) 

A  constable  or  other  officer  who  arrests  a  thief  by  virtue  of  a  war- 
rant, cannot  recover  a  reward  offered  for  the  apprehension  of  the  thief. 
This  is  not  a  new  principle,  it  has  been  the  law  for  ages. — 1  Hawk.  P. 
C  Ch.  6S.  Sec.  4;  Lane  v.  Sewall,  1  Chitty  175;  Dew  v.  Parsons,  1 
Chilly  295;  Morris  v.  Burdett,  1  Campb.  218;  Bilke  v.  Havelock,  3 
Campb.  374  ;  Simpson  v.  Bloss .,  7  Taunt  246;  Sherley  v.  Packer,  1  Roll. 
R.  313  ;  Bartho  v.  Salter,  Latch  R.  54  :  W.  Jones'  R.  65,  S.  C;  Bridge 
v.  Cage,  Cro.  Jac.  103 ;  Statesburg  v.  Smith,  2  Burr.  924  ;  American 
Bussier  v.  Pray,  7  Serg.  fy  Rawle  447  ;  Carrol  v.  Tyler,  2  Har.  Sf  Gill. 
54  ;  Smith  v.  Smith,  1  Bailey  70 ;  Preston  v.  Bacon,  4  Con«.  471 ;  &Aa£- 
tac£  v.  WWs.  1  PfcdS;  175. 

OFFICIAL  ASSIGNEE. 

The  official  assignee  is  liable  to  the  costs  of  defending  an  action 
brought  against  him  and  the  creditors'  assignee,  if  he  joined  in  retain- 
ing the  attorney. — Sidney  v.  Belcher,  2  Moody  Sf  Robinson's  R.,  p. 
324.     (1844.) 

OFFSET. 

If  demands  are,  in  reality,  mutual,  though  not  nominally  so,  and 
equity  requires  a  set-off  to  be  made,  chancery  will  make  it. — Foot  v. 
Ketchum  $  Shaw,  15    Vermont  R.,  p.  258.    '(1844.) 

A  note  made  payable  to  a  bank  for  discount  and  not  discounted  by 
the  bank,  but  afterwards  discounted  by  another  party,  may  be  sued 
upon  in  the  name  of  the  bank,  for  the  use  of  the  real  holder.  In  such 
case,  it  is  competent  for  the  real  holder  to  lesist  an  offset  of  the  notes 
of  the  bank,  by  proof  that  the  note  never  belonged  to  the  bank. —  Tri- 
ble  v.  Bank  of  Grenada,  2  Smede's  fy  Marshall's  R.,  p.  523.     (1844.) 

OUSTER. 

Where  one  of  two  tenants  in  common  of  land  conveyed  the  whole 
estate  to  A.  by  a  deed  with  warranty,  and  A.  entered,  claiming  title  to 
the  whole,  and  on  being  requested  by  the  co-tenant  to  give  up  a  moiety 
thereof,  refused  so  to  do,  and  declared  that  he  would  stand  a  lawsuit 
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before  he  would  give  it  up  ;  it  was  held  that  there  was  an  ouster  of 
the  co-tenant,  which  entitled  him  to  maintain  a  writ  of  entry  against  i\ 
Marcy  v.  Marcy,  6  Metcalf's  R.,  p.  360.     (1844.) 

OVER  PAYMENT. 

Where  the  interest  due  on  a  note  was  paid  in  cash,  and  certain 
real  estate  and  bank  stock  were  received  to  settle  the  "principal  of 
the  note,"  and  as  an  "equivalent  for  the  principal  of  the  note,"  it  was 
held,  that  an  over-payment  of  that  note,  in  that  manner,  occasioned  by 
a  mistake  in  the  computation  of  the  sum  due  thereon,  might  be  recov- 
ered back,  in  an  action  at  law — Goddard  v.  Putnam,  22  Maine  72.,  p. 
363.     (1844.) 

PARDON. 

Though  a  particeps  criminis,  called  as  a  witness  for  the  common- 
wealth on  the  trial  of  his  accomplice,  voluntarily  give  evidence,  and 
fully,  candidly  and  impartially  disclose  all  the  circumstances  attending1 
the  transaction,  as  well  those  which  involve  his  own  guilt  as  those  which 
involve  the  guilt  of  others,  he  will  yet  have  no  right  to  a  pardon  for  his 
own  guilt,  and  therefore  no  right  to  demand  a  continuance  of  his 
cause  until  he  can  have  an  opportunity  to  apply  to  the  executive  for 
such  pardon. —  The  Commonwealth  v.  Dabney,  1  Robinsoris  Va.  R..  p. 
696.   (1843.) 

PARENT  AND  CHILD. 

If  a  man  dies,  and  his  widow  so  soon  after  marries  again,  and  a  child 
is  born  within  such  a  time,  as  that  by  the  course  of  nature  it  might 
have  been  the  child  of  either  husband,  he  may  when  he  arrives  to 
years  of  discretion,  choose  which  of  the  fathers  he  pleases. — Co.  Litt. 
8.  To  prevent  this,  among  other  inconveniences,  the  civil  law  ordained 
that  no  widow  should  marry  infra  annum  luctus,  [Cod.  5,  9,  2,)  a  rule 
which  obtained  so  early  as  the  reign  of  Augustus,  if  not  of  Romulus; 
and  the  same  constitution,  says  Mr.  Elackstone,  was  probably  handed 
down  to  our  early  ancestors  from  the  Romans,  during  their  stay  in  this 
island. 

PARTNERSHIP. 

If  one  of  several  partners  obtain  a  loan  of  money  for  his  individual 
use,  by  giving  the  note  or  check  of  the  firm,  but  without  their  authority, 
the  transaction  will  nevertheless  bind  all  the  partners,  unless  there  be 
something  in  it  to  induce  the  lender  to  suspect  that  the  money  is  not 
borrowed  for  their  benefit.  But  if  one  of  the  partners  be  unknown,  at 
the  time  the  money  is  borrowed,  and  the  loan  be  made  exclusively 
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upon  the  credit  of  the  others,  the  lender  supposing  that  they  alone  con- 
stitute the  firm,  the  transaction  will  only  bind  the  latter. — Miller  el.  als 
v  Maurice.,  6  Hills  R.,  f.  114.   (1S45.) 

One  member  of  a  firm  cannot  bind  his  copartner,  by  a  bond  under 
seal.  Where  a  bond  is  executed  by  one  member  of  a  firm,  and  all 
the  members  of  the  firm  intending  the  instrument  should  bind  them, 
the  obligee  has  no  remedy  against  the  firm,  at  law  ;  but,  on  the 
ground  of  mistake,  may  charge  them  in  equity. — Mc  Naughtcn  v.  Part- 
ridge ct.  at,  11  Ohio  R.,p.  223.  (1843.) 

The  rule,  that  all  who  participate  in  profits  are  liable  as  partners, 
is  subject  to  many  exceptions,  if  three  enter  into  an  agreement,  by 
the  terms  of  which  one  is  to  do  certain  things  and  the  other  two  cer- 
tain things  each  at  their  own  expense,  and  each,  to  be  entitled  to  an 
equal  share  of  the  profits  arising  out  of  the  subject  matter  of  the  con- 
tract, this  does  not  constitute  them  all  partners  and  make  them  all 
liable  for  expenses  incurred  by  either  in  the  performance  of  their  part 
of  the  contract. — Heckert  v.  Fegely,  6  Watts  <Sf  Sergeant's  Rep.  139. 
(1844.) 

When  one,  who  is  a  member  of  two  firms,  borrows,  for  the  use  of 
one  firm,  money  belonging  to  the  other,  and  gives,  in  the  name  of  one 
firm  a  promissory  note,  payable  to  a  person  who  is  a  member  of  the 
other  firm,  the  payee  may  sue,  and  recover  upon  the  instrument  in  his 
own  name,  at  law.  The  admissions  of  the  common  member  of  both 
firms  cannot  be  given  in  evidence  to  defeat  a  recovery  on  the  instru- 
ment.— Moore  v.  Gano  $•  Thomas,  12  Ohio  R.,  p.  300.  (1S44.) 

Where  real  estate  is  purchased  by  a  commercial  partnership  with 
the  partnership  funds,  for  the  purpose  of  sale,  to  pay  the  debts  of  the 
firm,  it  will  be  considered  in  equity  as  part  of  the  stock  in  trade,  and 
therefore,  as  personality,  vm\\  go  to  the  surviving  partner. — Heirs  et. 
als.  of  Pugh  v.  Currie,  5  Alabama  Rep.  44G.  (1844.) 

A  partnership  is  dissolved  by  the  death  of  one  of  the  partners  ; 
and  the  property  must  be  divided  as  soon  as  practicable,  unless  there 
be  some  stipulation  to  the  contrary. — Mathison  v.  Field,  3  Robinson's 
La.  R.,2>-  44.  (1S43.) 

On  a  sale  of  partnership  goods,  the  proceeds  are  first  applicable 
to  partnership  debts  in  a  contest  between  the  creditors  of  the  firm  and 
the  creditors  of  the  individual  members. —  Clark  v.  Alice,  3  Harrington's 
R.,p.80.  (1844.) 

Where  one  member  of  a  firm  was  in  the  general  habit  of  endorsing 
at  bank  in  the  name  of  the  firm  for  the  accommodation  of  third  persons, 
such  general  course  of  dealing  would  be  sufficient  evidence  of  authority 
from  all  the  members  of  the  firm,  and  all  would  be  bound. — Bank  of 
Tennessee  v.  Saffarrans,  3  Humphreys'  R.,  p.  597.   (1843.) 

The  effects  of  a  non  resident  partner  may  be  attached,  although 
there  is  one  of  the  firm  resident  in  the  state. — Conklin  v.  Harris,  5  Al- 
abama Rep.  213.  (1844.) 

One  partner  cannot  sue  another  for  any  sum  paid  for  the  partner- 
ship, or  any  funds  placed  in  it,  until  a  final  settlement,  and   then   only 
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for  the  balance  which  may  be  due. — Johnson  v.  Marshall,  4  Robinson's 
La.  R.,p.  157.  (1S45.) 

A  partner  may  bind  his  co-partner  by  a  contract  under  seal  in  the 
name  and  for  the  use  of  the  firm  in  the  course  of  its, business,  pro- 
vided the  co-partner  assents  to  the  contract  previously  to  its  execution, 
or  afterwards  ratifies  and  adopts  it ;  and  this  assent  or  adoption  may 
be  by  parol. 

The  bond  of  one  partner  taken  at  the  time  money  is  loaned  to  the 
firm,  and  as  the  consideration  for  such  loan,  is  an  extinguishment  of 
the  debt,  and  not  a  collateral  security. — Bond  v.  Aitkin,  6  Watts  <%■  Sar- 
geant's  Rep.  165.  (1S44.) 

Upon  afi.Ja.  on  a  judgment  against  one  of  two  partners,  though 
the  sheriff  is  bound  to  seize  the  whole  of  the  pai'tnership  property,  he 
can  only  sell  the  moiety  belonging  to  the  judgment  debtor,  the  proper- 
ty and  possession  of  the  other  moiety  continuing  in  the  solvent  partner. 
On  the  22nd  of  November,  1842,  a  fi.  fa.  issued  upon  a  judgment 
obtained  against  one  of  two  partners,  and  was  lodged  with  the  sheriff 
on  the  same  day,  and  on  the  following  day  the  officer  entered  under 
a  warrant  granted  thereon  and  seized  the  whole  of  the  partnership  ef- 
fects. On  the  2nd  of  December,  another  writ  of  fi.  fa.  issued  upon  a 
joint  judgment  against  both  partners,  directed  to  the  same  sheriff  who 
thereupon  granted  a  warrant  to  a  different  officer:  no  actual  seizure 
was  made  under  this  second  writ.  On  the  7th  of  December,  each  of 
the  parties  committed  an  act  of  bankruptcy,  and  a  fiat  issued  against 
them  on  the  9th,  under  which  they  were  duly  declared  bankrupts. 
The  sheriff  afterwards  sold  the  whole  of  the  partnership  effects  in 
satisfaction  of  the  two  writs  : — Held  that  the  sheriff  was  not  justified 
in  selling  any  part  of  the  goods  to  satisfy  the  second  writ,  such  writ 
not  having  been  served  or  levied  by  seizure  upon  the  property  of  the 
bankrupts  before  the  issuing  of  the  fiat. — Johnson  v.  Evans,  7  Scott's  New 
Reports  1035.  (1S45.) 

PATENT. 

A  person,  to  be  entitled  to  a  patent  for  an  invention,  must  be  the 

first  and  true  inventor ;   and  there  must  not  be  any  public   use  thereof 

by   himself  or  others,  prior  to  the  granting    of  the  patent. — Houschill 

Coal    Company  v.  Neilson,  9   Clark  <5j*  Finnetty's  Appeal  Cases,  p.   788. 

(1544.) 

The  court  will  not  postpone  the  trial  of  an  action  for  the  infringe- 
ment of  a  patent  until  after  the  trial  of  a  scire  facias  brought  to  repeal 
the  patent,  unless  public  convenience  requires  it,  or  such  a  course 
would  be  manifestly  in  furtherance  of  justice 

An  action  was  commenced  (under  an  order  of  the  Vice-Chancel- 
lor, requiring  the  plaintiff  to  proceed  therein  with  all  due  diligence) 
on  the  21st  of  July,  1813,  to  try  the  validity  of  a  patent  granted  to  the 
plaintiff  in  the  year  1832,  and  whether  the  defendants  had  infringed 
the  same.     On  the  5th  of  May  preceding,  a  scire  facias  had  been  ob- 
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tained  by  one  of  the  defendants  to  repeal  trie  patent : — the  court  re- 
fused to  postpone  the  trial  of  the  cause,  (which  stood  first  on  the  list 
of  special  jury  causes  for  trial  at  the  sittings  after  term)  until  after  the 
trial  of  the  scire  facias,  which  had  been  fixed  for  the  13th  of  February. 
Munty  v.  Foster,  7  Scott's  New  Reports,  898.  (1845.) 

PEACE  BILL. 

A  Bill  of  Peace  is  a  bill  brought  by  a  person  to  perpetuate  a  right, 
which  he  claims,  and  which,  from  its  nature,  may  be  controverted  by 
different  persons,  at  different  times,  and  by  different  actions  ;  oi  where 
separate  attempts  have  already  been  unsuccessfully  made  to  overthrow 
the  same  right,  and  justice  requires,  that  the  party  should  be  quieted 
in  the  right,  if  it  is  already  sufficiently  established,  or  if  it  should  be 
sufficiently  established,  under  the  direction  of  the  court. — Mitf.  Eq.  PL 
by  Jeremy,  p.  145,  146,  147  ;  Alexander  v.  Pendleton,  8  Cranch  p.  462, 
468,  3  Woodes  Led.  56,  p.  416,  417;  Eldridge  v.  Hill,  2  John.  Ch.  R., 
2?.  281,  2S2. 

The  object  of  this  bill  is,  manifestly,  to  put  an  end  to  fruitless  liti- 
gation, and  this  principle,  in  some  form  or  other,  is  found  incorporated 
into  the  jurisprudence  of  all  civilized  countries.  For  farther  informa- 
*tion  on  this  subject,  see  Eden  on  Injunctions,  Ch.  16, p.  356,  358 — 362; 
Cooper  Eq.  PL  Ch.  3,  p.  153,  154  ;  Gilb.  Forum  Roman,  195  ;  1  Madd. 
Ch.  Pr.  140,  141  ;  2  Eq.  Abridg.  172,  pi.  3,  5;  Tenham  v.  Herbert,  2 
Atk.  R.,  p.  483,  484  ;  Trustees  of  Huntington  v.  Nicoll,  3  John.  R.,  p.  566, 
589—591,  595,  602,  603 :  Dilley  v.  Doig,  2  Ves.  Jr.  486;  Ewelme 
Hospital  v.  Andover,  1  Vern.  R.,  p.  266 ;  Hanson  v.  Gardner,  7  Ves. 
309,  310  ;  Cow  v.  Tenants  of  Bromsgrove,  1   Vern.  22  ;  Powlet  v.  Ingres, 

1  Vern.  308 ;   Brown  v.    Vermuden,  1  Ch.   Cas.  272  ;  Rudge   v.  Hopkins, 

2  Eq.  Abridg.  p.  170,  pi.  27  ;  Conyers  v.  Abergavenay,  1  Atk.  284,  285  ; 
Poore  v.  Clarke,  2  Atk.  515  ;  Weeks  v.  Stoker,  2  Venr.  301  ;  Arthington 
v.  Faivkes,  2  Vern.  356;  Duke  of  Norfolk  v.  Myers,  4  Madd.  R, p.  50, 
117;  Corporation  of  Carlisle  v.  Wilson,  13  Ves.  279,  2S0;  Mayor  of 
York  v.  Pelkington,  1  Atk.  282  ;  Middleton  v.  Jackson,  1  Ch.  R.,  p.  18  ; 
Popham  v.  Lancaster,  1  Ch.  R.,  p.  51  ;  Cooper  v.  Clarke,  3  P.  Will.  R.t 
p.  157  ;  Powell  v.  Foivis,  1  Young e  Sf  Jerv.  R.,  p.,  159  ;  City  of  Lon- 
don v.  Perkins,  4  Bro.  Pari  R.,p.  157  ;  Disney  v.  Robertson,  Brunb.  R., 
p.,  41 ;  Welbyv.  Duke  of  Rutland,  6  Bro.  Pari.  R.,  p.,  575  ;  Weller  v. 
Smcaton,  1   Bro.  Ch.  R.,  p.  572  ;   Baker  v.  Rogers,   2   Eq.  Abridg.  171, 

pi.  2  ;4  Earl  of  Bath  v.  Sherwin,  Prec.  Ch.  R-,p.  261  ;  Leighton  v.  Leigh- 
ton,  IP.  Will.  R-,  p.  671,672;  Devonsher  v.  Newenham,  2  Sch.  Sf 
Lefr.  R.,p.  209,  209;  Earl  of  Darlington  v.  Bowes,  1  Eden  R.,p.  270— 
272;  Weller  v.  Smeaton,  1  Cox  R-,  p.  102;  Lord  Falmouth  v.  Irmys, 
Moselfs  R.,  p.  87,  89  ;  Bush  v  IT'e^rn,  Prec.  Ch.  R.,  p.  530. 
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PENCIL  MARK— SIGNATURE. 

An  endorsement  is  valid  though  written  with  a  lead  pencil.  A 
party  may  become  an  endorser  of  a  bill  or  note  by  any  mark  or  desig- 
nation he  chooses  to  adopt,  provided  it  be  used  as  a  substitute  for 
his  name,  and  he  intended  to  be  bound  by  it.  Where  a  party  placed 
the  figures  "I.  2.  8."  upon  the  back  of  a  bill  of  exchange,  byway  of 
substitute  for  his  name,  intending  thus  to  bind  himself  as  endorser; 
held,  a  valid  endorsement,  though  it  appeared  he  could  write. — Brown 
v.  Butchers'  Sf  Drovers'  Bank,  6  Hill's  R.,  p  443.     (1S45.) 

On  error  from  the  superior  court  of  the  city  of  New  York,  where 
the  Butchers'  &  Drovers'  Bank  sued  Brown  as  the  endorser  of  a  bill 
of  exchange,  and  recovered  judgment.  The  endorsement  was  made 
with  a  lead  pencil,  and  in  figures,  thus,  "1 .  2.  8.,"  no  name  being 
written.  Evidence  was  given  strongly  tending  to  show  that  the  figures 
were  in  Brown's  hand-writing,  and  that  he  meant  they  should 
bind  him  as  endorser;  though  it  also  appeared  that  he  could  write. 
The  court  below  charged  the  jury  that,  if  they  believed  the  figures 
Upon  the  bill  were  made  by  Brown,  as  a  substitute  for  his  propei 
name,  intending  thereby  to  bind  himself  as  endorser,  he  was  liable. 

Exception. — The  jury  found  a  verdict  for  the  plaintiffs  below,  on 
which  judgment  was  rendered,  and  Brown  thereupon  brought  error. 

C.  De  Witt,  for  the  plaintiff  in  error. 

A.  Schell,  for  the  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  has  been  expressly  decided 
that  an  endorsement   written  in  pencil  is   sufficient;   [Geary  v.  Physic, 

5  Barn.  Sf  Cress.  234  ;)  and  also  that  it  may  be  made  by  a  mark. 
{George  v.  Surrey,  1  Mood.  Sf  Malk.  516.)  In  a  recent  case  in  the  K. 
B.  it  was  held  that  a  mark  was  a  good  signing  within  the  statute  of 
frauds  ;  and  the  court  refused  to  allow  an  enquiry  into  the  fact  whether 
the  party  could  write,  saying  that  would  make  no  difference.  {Baker 
v.  Dening,  8  Adol.  Sf  Ellis  94  ;  and  see  Harrison  v.  Harrison,  8  Ves.  186  ; 
Addy  v.  Grix,  8  Ves.  504.) 

These  cases  fully  sustain  the  ruling  of  the  court  below.  They 
show,  I  think,  that  a  person  may  become  bound  by  any  mark  or  de- 
signation he  thinks  proper  to  adopt,  provided  it  be  used  as  a  substi- 
tute for  his  name,  and  he  intend  to  bind  himself.      (See  Rogers  v.  Coit, 

6  Hill  322.) 

Judgment  affirmed. 

A  writing  with  pencil  is  as  valid  in  Law  as  if  written  with  ink,  and 
the  mark  of  one  unable  to  write  or  even  a  printed  name,  under  certain 
circumstances  is  a  sufficient  signature. —  Stokes  v.  Moor,  1  Cox's  R. 
510  ;  Shelby  v.  Shelby,  3  Merrivales  R.  2  ;  Ogclvie  v.  Folyambe,  3  Merri' 
vale's  R.  53;  Knight  v.  Cuckford,  1  Esp.  N.  P.  C.  190;  Saunderson  v.  Jack- 
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son.  2  Boss.  Sf  Pull.  238  ;  Schneider  v.  Morris,  2  31.  Sf  Selw.  286  ,  Classon 
v.  Bailey,  14  Johns.  R.  484  ;  Peniman  v.  Hartshorne,  13  Mass.  Rep.  87  ; 
2  Kent.  p.  511. 

The  principle  that  a  writing  with  a  pencil  is  valid  inlaw,  is  not  of 
recent  origin,  but  has  long  been  established:  the  case  of  (Geary  v. 
Physic,  7  Dowling  §•  Ryland's  R.,  653  ;)  decided  in  the  Court  of  Kings 
Bench,  declaiming  that  a  writing  with  a  pencil  was  valid  in  law,  was 
reported  A.  D.  1826. 

Abbott,  C.  J. — in  this  case  said  there  is  no  rule  of  law  which  re- 
quii'es  endorsement  of  a  promissory  note  to  be  written  in  ink. 

Bailey,  J. — I  am  of  the  same  opinion.  Writing  in  pencil  admits  of 
the  same  evidence  of  character  and  identity,  as  writing  in  ink.  In- 
struments of  this  kind  are  generally  intended  for  circulation  during  a 
short  period  of  time,  and  the  hand  writing  upon  them  is  susceptible 
of  evidence  by  living  witnesses. 

Holroyd,  J. — I  think  an  endorsement  in  pencil  is  a  writing,  and 
that  we  are  bound  to  consider  it  as  a  writing ;  within  the  custom  of 
merchants,  for  though  the  custom  of  merchants,  requires  the  endorse- 
ment to  be  in  writing,  in  order  to  render  the  instrument  negotiable  or 
assignable  over,  yet  it  does  not  express  the  mode  in  which  the  writing 
is  to  be  executed. 

Nearly  half  a  century  ago  in  the  case  of  Dickinson  v.  Dickinson, 
2  Phillimore's  Reports  173.  A  will  was  admitted  to  probate  where  after 
it  was  regularly  executed  alterations  and  erasures  were  made  in  pencil 
mark. 

PEWS. 

Trespass  may  be  maintained  by  the  owner  of  a  pew  in  a  church, 
against  one  who  disturbs  him  in  the  possession. — Shaw  v.  Beveridge, 
Z  Hdl's  R.,p.  26.  (1843.) 

PLEADING  AND  PLEAS. 

There  is  no  general  issue  in  covenant ;  though  a  plea  of  non  est 
factum  'has  sometimes  been  regarded  in  that  light. — Hebberdx.  Dela- 
-plame,  3  Hill's  R.,  p.  1S7.  (1S43.)  Mc  Neish  v.  Stewart,  7  Cow.,  474; 
Dale  v.  Roosevelt,  9  Cow.,  307  ;  Tho?nas  v.  Woods,  4  Cow.,  173;  Kane 
v.  Sanger,  14  J.  R..  89;  Barney  v.  Keith,  6  Wend.,  555;  Conpt-r  v. 
Watson,  10  Wend,  2^2;  Legg  v.  Robinson  7  Wend.,  194;  Gardner 
v.  Gardner,  10  J.  R.,  47. 

Where  a  declaration  contains  a  good  count  among  defective 
counts,  after  a  general  verdict  for  the  plaintiff,  the  Court^  on  error, 
will  intend  that  the  verdict  was  well  taken  on  the  good  counts,  unless 
the  record  shows  it  was  rendered  on  those  defective.  It  should  be 
made  to  appear  upon  the  record,  by  bill  of  exceptions,  that  the  evi- 
dence was  not  applicable  to  the  good  counts. — Johnson  v.  Mullin,  12 
Ohio  R.,  p.  10.  (1844.) 
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PLEDGE. 

The  right  and  interest  of  a  pledger  cannot  be  sold  on  execution 
unless  the  goods  be  present  and  within  the  view  of  those  attending  the 
sale.  Where  the  right  and  interest  of  a  pledger  is  levied  on,  the 
sheriff  may  take  actual  possession  of  the  goods,  and  hold  them  until  he 
sells.  After  the  sale,  however,  the  pledgee  is  entitled  to  the  posses- 
sion of  the  goods  until  the  purchaser  redeems  them.r— Bakewell  fy  Cole 
v.  Ellsworth  fy  Ellsworth,  6  Hill's  R.,  p.  484.     (1845.) 

A  party  who  has  pledged  property  to  another,  to  indemnify  him 
for  becoming  bail,  cannot  maintain  an  action  for  the  property  while 
the  liability  exists,  by  tendering  a  bond  of  indemnity,  with  responsible 
sureties,  and  demanding  the  property. — Cushing  v.  BrecJc,  10  New 
Hampshire  R., p.  111.     (1843.) 

POWERS. 

A  power  of  attorney  to  sell  for  a  specified  sum,  does  not  authorize 
a  sale  for  approved  notes,  but  only  for  ready  money,  unless  there  be 
something  in  the  power  itself  or  in  the  usage  of  trade,  varying  the  con- 
struction.— Ives  v.  Davenport,  3  Hill's  R.,  p.  373.     (1843.) 

PRAQTICE. 

An  action  at  law  must  be  brought  by  the  person  who  has  the  legal 
interest  in  the  cause  of  action. —  Treat  v.  Stanton,  14  Connecticut  R.,  p. 
445.     (1843.) 

PRINCIPAL  AND  AGENT. 

In  simple  contracts,  executed  by  agents,  if  the  agent  exceeds  his 
authority,  he  thereby  binds  himself,  although  he  execute  the  contract 
in  the  name  of  the  principal.  But  if  he  have  authority  to  bind  the  prin- 
cipal, and  the  credit  is  given  to  the  principal,  and  the  promise  is  made 
on  behalf  of  the  principal,  the  agent  is  not  liable. — Roberts  v.  Button, 
et  als.,  14  Vermont  R., -p.  195.     (1843.) 

The  declarations  of  one  holding  a  letter  of  attorney,  made  in  the 
course  of  his  dealings  as  such  with  a  third  person,  are  a  part  of  the 
res  gestae,  and  bind  his  principal  equally  with  the  acts  to  which  they 
relate. 

In  general,  where  one  acting  under  a  letter  of  attorney  transgress- 
es the  limits  of  his  authority,  the  principal  will  not  be  bound  even  as 
between  himself  and  the  party  with  whom  the  attorney  deals.  If  the 
acts  of  the  attorney,  independently  of  all  extrinsic  circumstances,  be 
such  as  come  within  the  words  of  the  power,  and  he  profess  at  the 
time  to  be  doing  the  business  for  his  principal,  the  latter  will  in  general 


194  PRINCIPAL    AND    AGENT. 

be  bound ;  and  this,  though  the  attorney  was  in  truth  dealing  for  him 
self  or  a  third  person,  and  in  fraud  of  the  principal — otherwise  if  the 
person  dealing  with  the  attorney  be  chargeable  with  notice  of  the 
fraud. 

If  one  executes  an  instrument  in  another's  name,  designating  him- 
self as  attorney,  this  is  equivalent  to  an  express  declaration  on  his  part, 
that  he  is  acting  in  the  business  and  for  the  benefit  of  his  principal. 

A  principal  is  responsible  for  the  fraud  of  his  agent,  if  committed 
while  transacting  the  business  of  the  former  ;  aud  this,  whether  he  be 
a  sole  agent  or  one  of  several  possessing  joint  authority. — North  River 
Bank  v.  Aymar,  3  Hill's  R.  p.  262.  (1843.)  Bank  of  the  U.  S.  v.  Paris, 
2  Hill  451. 

On  the  hiring  of  an  agent  for  a  year,  the  principal  is  liable  to  him 
for  the  wages  of  the  year,  if  he  dismiss  the  agent  before  its  termination. 
Fereira  v.  Sayres,  5  Watts  <$c  Sergeant's  R.,  p.  210.   (1844.) 

Where  a  commission  merchant  sells  flour,  consigned  to  him,  con- 
trary to  the  instructions  of  his  principal,  he  may  be  treated  as  a  pur- 
chaser, and  the  value  recovered,  as  for  goods  sold.  The  value  at  the 
time  of  sale  is  the  rule  of  damages.  But  if  the  commission  merchant, 
from  time  to  time,  sends  a  bill  of  sales,  to  which  no  objection  is  made 
by  the  piuncipal,  and  he  draws  for  the  balance  of  the  account  rendered, 
it  is  a  ratification,  and  the  principal  cannot  recover  for  an  alleged  vio- 
lation of  his  instructions  —  Woodward  v.  Suydam  &f  Blydcnburg,  11  Ohio 
E.,p.  363.     (1843.) 

If  an  agent  appropriate  the  money  of  his  principal  to  the  payment 
of  the  debt  of  a  third  person,  without  any  authority  for  so  doing,  and 
these  facts  are  known  to  the  payee  at  the  time  of  receiving  the 
money,  it  may  be  recovered  of  the  latter,  by  the  principal  in  an  action 
for  money  had  and  received. — Atnidon  v.  Wheeler,  3  Hill's  R.,  p.  137. 
(1843.) 

A  factor  who  sells  the  goods  of  his  principal,  consigned  to  him  for 
that  purpose,  and  takes  the  notes  of  the  vendee,  which  he  has  discount- 
ed .for  his  own  accommodation,  thereby  becomes  responsible  for  the 
amount  of  the  sales  in  the  event  of  the  insolvency  of  the  purchaser. 
Myers  v.  Entriken,  6  Watts   Sf  Sergeant's  R.,  p.  44.     (1344.) 

An  agent  authorized  to  sell  an  article  is  presumed  to  possess  the 
power  of  warranting  its  quality  and  condition,  unless  the  contrary  ap- 
pear; and  this,  whether  the  agency  be  general  or  special.  Semble, 
that  the  principal  will  in  such  case  be  affected  by  the  fraudulent  repre- 
sentations of  the  agent  in  making  the  sale. — Nelson  v.  Coicing  8f  Sey- 
mour, 6  Hill's  R.,  p.  336.     (1845.) 

It  is  the  duty  of  an  agent  to  give  his  principal  timely  notice  of 
every  fact  or  circumstance  which  may  make  it  necessary  for  him  to 
take  measures  for  his  security;  and  if  he  fail  to  do  so,  it  is  a  derelic- 
tion of  duty  lor  which  he  is  chargeable. — Devall  v.  Burbridgc.  4  Watts 
§  Sergeant's  R  ,  p.  305,     (1843.) 
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A  factor  is  liable  for  a  loss  arising  from  his  neglect  to  keep  his 
principal  informed  of  matters  material  to  his  interest. — Brown\.  Arrott, 
6   Watts  Sf  Sergeant's  R.,  p.  402.     (1844.) 

An  agent  to  free  himself  from  personal  liabilty,  must  make  known 
his  character  of  agent,  so  as  to  give  a  remedy  against  his  principal. 
Taintor  v.  Pendergast,  3  Hill's  R.,  p.  72.  (1843.)  Mauri  v.  Hefferman, 
13  J.  R.,  58. 

An  agent-  is  liable  to  his  principal  for  injuries  that  are  caused  by 
want  of  reasonable  skill  and  ordinary  diligence  in  the  exercise  of  his 
agency,  but  not  for  injuries  that  are  caused  by  his  mistake  in  a  doubt- 
ful matter  of  law. —  Mechanics'  Bank  v.  Merchants'  Bank,  6  Melcalf's 
R.,p.V6.     (1844) 

The  acts  of  an  agent  or  attorney  done  after  the  death  of  his  princi- 
pal  of  which  he  was  ignorant,  are  binding  upon  the  parties. —  Cassiday 
v.  M'Kenzie,  4  Watts  \-  Sergeant's  R.,  p.  282.     (1843.) 

If  an  agent  or  attorney  transcend  the  limits  of  his  authority,  and  the 
person  with  whom  he  deals  has  notice  of  this,  sufficient  to  put  him 
upon  inquiry,  he  cannot  charge  the  principal. — Statner  v.  Tysen,  3 
Hill's  R.,  p.  279.     (1843.) 

An  agreement  to  place  goods  in  the  hands  of  an  agent  who  at  the 
time  was  insolvent,  for  the  purpose  of  sale,  upon  the  terms  of  his  pay- 
ing to  his  principal  the  invoice  price  of  the  goods  and  retaining  the 
overplus  for  himself,  is  not  fraudulent ;  nor  does  it  vest  in  the  agent 
such  an  interest  in  the  goods  as  is  the  subject  of  levy  and  sale. — Mc 
Cullough  v.  Barter, ^Watts  Sf  Sergeant's  R.,  p.  177.     (1843.) 

PRINCIPAL  AND  SURETY. 

Three  letters  of  credit  are  successively  written  by  the  defendants 
to  the  same  person,  the  two  last  referring  to  the  first,  and  requesting 
that  the  amount  of  the  credit  and  time  of  its  continuance  should  be  ex- 
tended :  the  first  letter  prescribes  the  credit  to  be  used  by  drafts  at 
sixty  days  after  sight ;  held,  that  this  applied  equally  to  the  two  last 
letters. — Brickheadw  Brown,  5  Hill's  R.,  p.  634.     (1844.) 

PROHIBITION. 

The  power  to  issue  writs  of  prohibition  was  conferred  on  the  Su- 
preme Court  mei'ely  as  a  means  of  enabling  it  to  exercise  its  appellate 
jurisdiction.  Like  the  writ  of  mandamus,  a  prohibition  may  be  issued 
even  where  the  party  has  other  means  of  redress,  if  the  slowness  of 
ordinary  legal  proceedings  be  likely  to  produce  such  immediate  injury 
as  ought  to  be  prevented. — State  v.  Judge  of  Commercial  Court  of  New 
Orleans,  4  Robinson's  La.  R.,p.  48.     (1645.) 
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PUBLICATION— BLASPHEMOUS. 

Thomas  Paterson,  shop-keeper  and  seller  of  books  in  West  Regis- 
ter Street,  Edinburgh,  was  charged  with  the  wickedly  and  feloniously 
Publishing,  Vending,  or  Circulating,  or  causing  to  be  Published, 
Vended  or  Circulated  any  profane,  impious,  or  blasphemous  book  or 
printed  work,  or  any  book,  or  printed  work,  containing  a  denial  of  the 
truth  and  authority  of  the  Holy  Scriptures,  or  of  the  Christian  Reli- 
gion ;  devised,  contrived,  and  intended  to  asperse,  vilify,  ridicule,  or 
bring  into  contempt  the  Holy  Scriptures  or  the  Christian  Religion; 
as  also  the  wickedly  and  feloniously  exposing  for  sale,  or  causing  to  be 
exposed  for  sale,  any  such  book  or  printed  work  ;  or  with  one  or  other 
of  the  said  crimes. — Regina  v.  Paterson,  1  BrourCs  Justiciary  R.,p.  629. 
(1844.) 

The  pannel  pleaded  Not  Guilty. 

The  Lord  Justice-Clerk  asked  if  he  had  counsel,  or  wished  coun- 
sel to  be  assigned  him  :  He  said  he  did  not  wish  counsel.  He  was 
then  asked  if  he  had  any  objection  to  the  relevancy  of  the  indictment. 
He  said  he  had  not,  and  the  usual  interlocutor  of  relevancy  was  pro- 
nounced. 

A  jury  having  been  empannelled,  and  a  proof  led  in  support  of  the 
charges,  contained  in  the  indictment, 

The  Lord  Advocate,  for  the  prosecution,  addressed  the  jury,  and 
claimed  a  verdict  of  guilty,  as  libelled.  The  court,  by  their  interlocu- 
tor of  relevancy,  had  decided  that  the  matter  set  forth  in  the  differ- 
ent charges  was  criminal,  and,  if  proved,  inferred  punishment.  It  only 
remained,  therefore,  for  the  jury  to  say,  in  point  of  fact,  Jirst,  Whether 
the  pannel  had  on  the  occasions  spoken  to  by  the  witness,  sold  the  va- 
rious works  libelled  on ;  2ndly,  Whether  these  works  were  of  the 
character  described  ;  in  reference  to  which  point  the  works  them- 
selves had  been  produced,  so  that  the  jury  had  the  best  means  of 
judging  ;  and,  lastly,  Whether  they  had  been  sold  by  the  pannel  with 
the  wicked  and  felonious  intent  of  vilifying  the  Holy  Scriptures  and 
Christian  religion,  which  implied  that  the  publication  was  not  for  the 
purpose  of  such  fair  and  reasonable  discussion  upon  controversial  top- 
ics as  the  law  tolerated  and  allowed,  but  that  it  was  intended  to  as- 
perse and  ridicule  the  national  faith,  and  bring  it  into  contempt. 

Thomas  Paterson,  for  himself,  stated  his  defence  to  the  jury.  At 
the  close  of  it,  he  proceeded  to  read  extracts  from  various  works, 
which  went  to  justify,  as  he  contended,  the  opinions  entertained  by  him. 
The  Lord  Justice-Clerk  said,  that  the  court,  influenced  in  some 
measure  by  the  circumstance  that  he  had  no  counsel  to  advise  with, 
had  allowed  him  every  indulgence  in  slating  his  defence,  but  they 
deemed  it  right  to  remind  him,  that  the  proper  stage  of  the  proceed- 
ings, at  which  matter  in  justification  should  have  been  brought  for- 
ward, was  before  the  interlocutor  of  relevancy  had  been  pronounced. 
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The  pannel  continued  his  quotations  for  some  time  longer,  without 
interruption.  He  then  proposed  to  read  various  passages  from  the 
Bible,  for  the  purpose  of  proving,  as  he  said,  that  it  deserved  the 
character  which  was  given  to  it  in  the  works  libelled  on. 

The  court  here  interposed,  and  after  consultation, 

The  Lord  Justice-Clerk  delivered  the  opinion  of  the  court — 
We  understand  that  your  object  is  to  show  that  the  Holy  Scriptures 
deserve  the  character  which  is  attributed  to  them  in  the  works  libelled 
on.  We  are  clearly  of  opinion  that  that  is  no  defence  against  the  in- 
dictment, and  not  such  as  we  can  allow.  The  law  of  the  land  has 
declared,  that  to  publish  certain  works  with  intent  to  asperse,  vilify, 
or  ridicule  the  Holy  Scriptures,  is  criminal.  If  you  could  show  that 
the  passages  charged  in  the  indictment  had  no  such  meaning  as  is  al- 
leged by  the  prosecutor,  that  would  be  a  good  line  of  argument  ;  but 
that  which  you  propose  can  only  have  the  effect  of  proving  the  case 
against  you,  by  showing  that  you  intended  to  do  the  very  thine  al- 
leged. Moreover,  it  could  not  be  allowed,  without  impugning  the 
judgment,  which,  without  any  objection  from  you,  the  court  have  pro- 
nounced, finding  the  indictment  relevant. 

The  Pannel — I  am  charged  with  an  offence  relative  to  a  certain 
book.  How  can  I  establish  my  innocence  to  the  jury,  if  I  am  not  al- 
lowed to  appeal  to  the  book  in  question,  to  show  that  the  character 
given  of  it  is  just. 

Lord  Moncrciff. — No  person  who  has  attended  to  the  course  of  this 
trial  can  think  that  the  pannel  has  been  stopped  unreasonably  in  his 
defence.  He  has  been  permitted  to  read  a  dissertation,  which  has  oc- 
cupied our  attention  for  several  hours.  But  he  now  proposes  to  main- 
tain that  the  major  proposition  of  the  indictment  is  irrelevant,  after  it 
has  been  expressly  found  to  be  relevant,  without  any  objection  having 
been  stated  to  it.  The  major  proposition  of  the  indictment  assumes, 
that  the  denial  of  the  truth  and  authority  of  the  Holy  Scriptures, 
and  vilifying  or  bringing  them  into  contempt,  is  an  offence  against  the 
law  ;  and  the  charge  against  the  pannel  is,  that  by  publishing  certain 
works,  he  has  committed  that  offence.  In  exculpation,  he  does  not 
say — I  shall  be  able  to  make  out,  by  quotations  from  the  Bible,  that 
the  passages  libelled  on  are  not  calculated  or  intended  to  deny  the 
truth  and  authority  of  the  Holy  Scriptures,  and  to  asperse,  vilify,  or 
bring  them  into  contempt — that  would  be  perfectly  relevant.  But  his 
defence  goes  to  deny  the  very  basis  of  the  indictment,  the  object 
which  he'avows  being  to  asperse,  vilify,  and  ridicule  the  Holy  Scrip- 
tures. • 

The  Pannel  having  again  insisted  on  his  right  to  quote  from  the 
Bible  the  passages  to  which  he  referred, 

The  Lord  Justice-Clerk  said — No  animadversions  can  have  the 
slightest  effect  in  making  the  court  swerve  from  its  duty.  We  tell 
you  what  the  law  is,  that  the  publication  of  works,  tending  to  vilify 
the  Christian  religion,  is  an  offence  in  law  ;  and  it  is  no  answer  to  say, 
that  in  your  opinion,  the  passages  contained  in  thesf  works  are  true. 
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and  that  the  Bible  deserves  the  character  ascribed  to  it.  If  you  can 
show  that  the  Lord-Advocate  has  mistaken  the  meaning  of  these 
passages— that  they  do  not  deny  the  truth  of  the  Bible — that  they  do 
not  vilify  it — that  is  a  point  of  which  the  jury  will  judge,  and  I  have 
been  anxious  to  hear  from  you  any  remark  having  the  least  bearing 
on  that  point,  in  order  that  I  might  direct  their  attention  to  it. 

The  Pannel. — I  am  afraid  that  I  have  been  misunderstood.  The 
indictment  says,  that  I  knowingly  libelled  the  Holy  Scriptures.  Now 
I  wish  to  show  the  opinion  which  I  entertained  of  the  Holy  Scrip- 
tures and  how  I  arrived  at  it.  I  wish  to  show  that  I  would  not  treat 
the  Bible  with  contempt,  nor  issue  any  publication  which  would  treat 
any  person  or  thing  with  contempt  undeservedly — 

Lord  Moncrciff. — Undeservedly  ]  Then  you  maintain  that  the 
Scriptures  deserve  to  be  treated  with  contempt  ? 

The  Lord  Justice-Clerk. — You  wish  to  prove  that  the  Scriptures 
are  not  true,  and  worthy  of  contempt  because  they  are  not  true. 

The  Pannel. — I  wish  to  prove  that  passages  in  the  Bible  are  bad. 

The  Lord  Justice-Clerk.— You  have  now  made  your  meaning 
quite  intelligible,  and  have  removed  the  slightest  doubt  which  could  re- 
main, whether  the  court  had  rightly  apprehended  your  meaning,  and 
done  their  duty  in  stopping  you. 

The  Pannel. — In  a  similar  trial  in  England,  the  accused  was  allow- 
ed to  follow  the  line  of  defence,  which  I  have  proposed. 

The  Lord  Justice  Cleik. — This  court  is  perfectly  competent  to 
regulate  its  own  proceedure.  By  the  law  of  Scotland,  such  a  line  of 
defence  cannot  be  permitted. 

The  pannel  having  concluded  his  defence,  by  quoting  at  large  the 
opinions  of  different  authors  upon  various  controversial  points, 

The  Lord  Justice-Clerk  charged  the  jury.  The  indictment  ac- 
curately describes  the  nature  of  the  offence,  which  is  the  wickedly  and 
feloniously  publishing  any  book  or  printed  work,  containing  a  denial  of 
the  truth  and  authority  of  the  Holy  Scriptures,  or  of  the  Christian  re- 
ligion, and  advised,  contrived,  and  intended  to  asperse,  vilify,  ridicule, 
or  bring  into  contempt  the  Holy  Scriptures  or  the  Christian  religion. 
The  prosecutor  undertakes  to  prove  that  the  books  were  published  with 
an  unlawful  intention,  wickedly  and  feloniously.  The  offence  charged 
is  not  merely  the  publication  of  works  containing  a  denial  of  the  truth 
and  authority  of  the  Sci'iptures,  or  of  the  Christian  religion.  'Whether 
that  would  have  been  a  relevant  charge  by  itself,  I  need  not  inquire, 
(but  of  course,  do  not  intimate  any  doubt)  since  the  prosecutor  expressly 
charges  the  publication  of  works,  both  containing  that  denial,  and  devised, 
contrived,  and  intended  to  vilify  and  bring  into  contempt  the  Holy 
Scriptures,  or  the  Christian  religion.  It  is  necessary  for  you  to  be  sat- 
isfied therefore  not  merely  that  the  works  in  question  deny  the  truth 
and  authority  of  the  Holy  Scriptures  and  Christianity,  but  ali;o  that 
they  are  ''devised,  contrived  and  intended,"  as  charged  in  the  indictment, 
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that  the  character  of  the  books  was  not  that  of  fair  and  serious  specula- 
tion or  argument  upon  these  sacred  topics,  but  such  as  indicated  an 
obvious  intention  to  bring  them  into  ridicule  and  contempt.  The  libel 
sets  forth  that  the  wicked  and  felonious  publication  of  such  works  is  a 
crime  by  the  laws  of  this  realm,  which  statement  shows  that  you  are 
not  now  engaged  in  any  theological  discussion,  but  simply  in  tiying 
whether  a  known  and  recognized  offence  against  the  law  has  been 
committed.  As  the  court,  indeed,  have  already  determined,  by  their 
interlocutor  of  relevancy,  the  Holy  Scriptures  and  Christian  religion 
are  a  part  of  the  statute  law  of  the  land  :  and  whatever  vilifies  them, 
is  therefore,  an  infringement  of  the  law.  There  can  be  no  controversy 
in  a  court  of  justice  as  to  the  merits  or^demerits  of  a  law.  Our  duty  is 
to  interpret  and  explain  the  law  as  established,  while  it  is  yours  to  ap- 
ply it.  Now  the  law  of  Scotland,  apart  from  all  questions  of  Church 
Establishment,  or  Church  Government,  has  declared  that  the  Holy 
Scriptures  are  of  supreme  authority.  (His  Lordship  here  quoted  from 
the  Scottish  Statute  1690,  C.  I,  Sec.  I,  4,  and  10;  C.  20,  Sec.  4,  and 
C.  23,  Sec.  3.)  It  gives  every  man  the  right  of  regulating  his  faith  or  not 
by  the  standard  of  the  Holy  Scriptures,  and  gives  full  scope  to  private 
judgment,  regarding  the  doctrines  contained  therein,  but  it  expressly 
provides,  that  all  blasphemies  shall  be  suppressed,  and  that  they  who 
publish  opinions  contrary  to  the  known  principles  of  Christianity,  may 
be  lawfully  called  to  account,  and  proceeded  against  by  the  Civil  Mag- 
istrate. This  law  does  not  impose  upon  individuals  any  obligation  as 
to  their  belief.  It  leaves  free  and  independent  the  right  of  private  be- 
lief, but  it  carefully  protects  that  which  was  established  as  part  of  the 
law,  from  being  brought  into  contempt.  Such  being  the  law,  the  duty 
which  you  have  to  discharge  is  plain  and  easy.  The  questions  to  be 
determined  are,  whether  the  works  which  the  pannel  is  charged  with 
publishing,  are  of  the  character  imputed  to  them — if  they  are,  wheth- 
er they  were  published  by  him  wickedly  and  feloniously,  that  is,  with 
the  intention  of  promoting  the  purpose  for  which  they  were  composed, 
namely,  of  vilifying  the  Holy  Scriptures  and  Christian  religion.  In 
considering  the  different  charges,  you  will  take  if  y"ou  wish  it,  the  en- 
tire works  with  you,  and  see  whether  a  reference  to  the  context  can 
Lave  the  effect  of  satisfying  you  that  the  passages  libelled  on  do  not 
fairly  exhibit  the  character  of  the  works.  It  is  peculiarly  the  duty  of  a 
jury  to  determine  as  to  the  character  of  the  works.  I  should  fail,  how- 
ever, in  the  discharge  of  my  duty,  if  I  did  not  state  that,  in  my  opinion, 
the  passages  libelled  on,  are  of  the  character  set  forth,  that  they  not  only 
contain  a  denial  of  the  truth  and  authority  of  the  Holy  Scriptures  and 
Christian  religion,  but  are  also,  devised,  contrived,  and  intended  to  vil- 
ify these  most  sacred  subjects,  and  so  fall  within  the  meaning  of  tha 
indictment. 

The  jury,  by  a  largo  majority,  found  the  charges  proven. 

The  court  delayed  pronouncing  sentence  till  the  following  day. 

The  diet  having  been  again  called,  the  Lord  Justice-Clerk  intima- 
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ted  the  sentence  of  the  court,  and  said — The  court  has  now  to  pro* 
nounce  sentence  in  one  of  the  most  painful  cases  that  can  ever  come 
before  a  court  of  justice.  The  pannel  has  been  convicted  of  wickedly 
and  feloniously  publishing,  vending,  circulating,  and  exposing  for  sale 
profane,  impious,  and  blasphemous  publications,  containing  a  denial 
of  the  truth  and  authority  of  the  Holy  Scriptures  or  the  Christian  re- 
ligion, and  devised,  contrived,  and  intended  to  vilify,  asperse,  ridicule, 
or  bring  into  contempt  the  Holy  Scriptures  or  the  Christian  religion  ; 
and  he  has  been  convicted  of  this  charge  by  the  proof  of  eleven  differ- 
ent acts,  all  of  which  were  clearly  established  to  the  satisfaction  of  the 
jury.  The  charge  is  not  that  this  individual  entertained  opinions 
which  the  law  considers  profane  and  impious  :  and  we  have  not  here 
to  do  with  the  case  of  the  publication  of  works  which  in  the  opinion  of 
any  man  could  be  considered  as  publications  fitted  to  promote  fair  discus- 
sion ;  or  written,  or  composed,  01  published  by  persons  who  address  them- 
selves to  the  discussion  of  truth  alone,  and  who  are  anxious  to  promote 
in  that  way,  the  welfare  and  happiness  of  their  fellow  creatures.  But 
these  works  have  been  proved  to  be,  and  they  probably  are  to  the  con- 
viction of  every  man  who  peruses  them,  intended,  devised,  and  con- 
trived, to  asperse,  and  vilify,  the  Christian  religion.  They  are  written 
in  a  tone — they  make  a  choice  of  images  and  epithets — they  exhibit 
misrepresentations — for  the  purpose  of  ridicule  ;  in  short  their  charac- 
ter in  every  respect  shows  the  object  for  which  they  were  intended. 
The  court  has  to  deal  with  a  case,  too,  in  which  after  the  commission 
of  several  acts  by  this  individual,  who  states  that  he  came  to  Edinburgh 
and  opened  a  shop  there  for  the  purpose  of  selling  such  works,  after 
he  had  been  apprehended  by  the  public  authorities,  and  brought  before 
the  sheriff  for  examination,  on  a  charge  of  having  sold  such  works,  and 
the  supply  which  he  then  held  of  these  works  seized  ; — as  soon  as 
he  was  liberated  on  bail,  the  same  party  obtained  another  supply 
of  these  books  and  sold  them  to  other  individuals  openly  and  avowed- 
ly ;  and  the  evidence  which  was  adduced,  leaves  no  doubt  that  his  de- 
liberate intention  and  object  was  to  sell  them,  knowing  their  contents  ; 
because  when  a  most  respectable  gentleman  who  had  gone  for  the 
purpose  of  purchase,  attracted  by  the  placards  in  the  shop  and  in  the 
street,  remonstrated  against  their  publication  even  in  the  act  of  pur- 
chase, and  reminded  the  pannel  that  he  was  liable  to  punishment,  and 
severe  punishment  too,  for  selling  these  publications ;  the  answer  the 
pannel  made  was  that  he  did  not  care  for  prosecution,  as  it  would  only 
attract  greater  notice  to  these  works,  and  that  there  would  be  three 
shops  for  one  if  the  prosecution  were  gone  into. 

This  individual  therefore,  did  not  desist ;  but  on  the  contrary,  he 
repeated  his  offence  in  the  most  aggravated  way ;  and  one  of  the 
publications  in  particular,  is  an  advertisement  from  himself  to  the 
inhabitants  of  Edinburgh,  taking  to  himself,  most  truly,  I  believe,  the 
designation  of  the  only  atheistical  publisher  in  Edinburgh,  and  pro- 
ceeding in  this  advertisement  of  himself  and  of  his  works,  to  recom- 
mend them  in  a  style  and  strain  which  the  jury  most  justly  held  to  be 
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profane  and  blasphemous.  In  awarding  the  punishment  which  this 
offence  deserves,  the  court  have  not  allowed  themselves  to  be  influ- 
enced by  the  character  of  the  address  which  was  made  to  the  jury- 
by  the  pannel  at  the  bar,  farther  or  to  any  other  extent  than  this — 
that  the  intention  imputed  in  the  indictment  was  not  only  not  dis- 
claimed, but  was  distinctly  admitted  and  avowed  by  him.  But  the 
court  will  not  allow  themselves  to  be  farther  influenced  by  it.  They 
allowed  that  defence  to  be  stated  to  the  full  extent  which  was  com- 
petent in  a  court  of  law ;  and  with  regard  to  this,  there  is  a  satisfac- 
tion in  the  mind  of  the  court  that  while  it  was  the  avowed  intention 
of  the  pannel  in  carrying  on  his  trade  to  emancipate  mankind  from 
the  bigotry  and  ignorance,  and  delusion  in  which  all  men  previous  to 
himself  from  the  creation- of  the  world  had  been  held — it  is  a  satis- 
faction to  the  court  indeed,  to  find,  that  in  this  defence,  whether 
written  by  the  pannel  or  not,  they  could  not  discover  the  least  trace 
of  talent  such  as  could  lead  one  to  fear  that  any  injury  could  result 
from  its  being  read.  Considering,  however,  the  character  of  his  de- 
fence, the  court  seriously  announce  to  the  pannel,  that  if,  after  the  com- 
pletion of  his  punishment,  he  shall  again  attempt  to  follow  this  trade, 
either  in  Scotland  or  in  any  other  part  of  Great  Britain,  and  shall 
again  be  brought  before  a  court  of  justice,  there  is  no  extent  of  pun- 
ishment, by  imprisonment  and  fine,  which  it  will  not  be  the  duty  of 
the  court  in  such  a  case  to  award.  This  is  the  first  case  indeed,  of  this 
description,  which,  for  a  long  period  of  years,  has  been  bi'ought  before 
the  court;  and  we  have  no  reason  to  believe  that  much,  if  any  impres- 
sion, has  yet  been  made  by  the  efforts  of  these  individuals  :  and  we 
are  willing  to  regard  it  in  the  light  of  an  attempt — detected  and  de- 
feated in  due  time — as  to  which,  we  may  try  the  effect  of  the  punish- 
ment which  I  am  now  about  to  announce  ;  without  at  present  going 
farther,  notwithstanding  the  aggravation  of  many  of  the  circum- 
stances. I  think  it  also  my  duty  to  add,  as  a  part  of  the  address  was 
directed  against  the  policy  and  expediency  of  this  prosecution — that 
I  think  that  it  was  a  most  proper  and  fit  prosecution.  I  have  no  doubt 
of  the  effect  that  will  result  from  this  prosecution  ;  because,  though  in 
his  advertisement  and  address,  this  individual  declares  that  he  address- 
es himself  chiefly  to  the  working  classes  of  Scotland,  yet,  I  am  sure 
that  he  deceives  himself  if  he  imagines  that  that  is  a  class  which 
would  easily  part  with  their  belief  in  those  truths  which  are  perhaps 
more  valuable  to  them  in  this  life  than  to  any  other  class  in  the  com- 
munity. 

There  may  indeed,  be  a  class  of  persons  like  the  prisoner  at  the 
bar,  in  situations  above  that  of  the  working  classes,  young  men  whose 
education  is  imperfect,  and  their  reading  misdirected,  and  it  is  to  save 
them  from  the  mischief  of  these  opinions  that  it  is  necessary  the  law 
should  take  its  course.  I  shall  only  add,  that  her  Majesty's  advocate 
would  be  a  bolder  man  than  I  am,  if  he  had  taken  on  himself  the 
awful  responsibility  of  not  bringing  such  a  case  as  the  present  before 
the  public  justice  of  the  country. 
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His  Lordship  then  pronounced  sentence  upon  the  pannel. 

In  respect  of  the  above  verdict  of  assize,  the  said  Thomas  Pater- 
son  was  sentenced  to  be  imprisoned  in  the  prison  of  Edinburgh  for 
the  space  of  fifteen  calendar  months. 

PURCHASER. 

A  purchaser  discharged  by  reason  of  bad  title,  is  entitled  to  the 
costs  of  counsel's  opinion  on  the  title,  and  of  the  preparation  of  the 
case  for  counsel. — Barton  v.  Lord  Doioncs,  1  Flanagan  Sf  Kelly's  R.,  p. 
G83.  (1843.) 

RAILWAY  SHARES. 

The  court  will  decree  a  specific  performance  of  an  agreement  for 
the  sale  of  a  certain  number  of  shares  in  a  railway  company.  A  parol 
agreement  for  the  sale  of  such  shares,  is  binding,  for  they  are  neither 
an  interest  in  or  concerning  lands,  within  the  4th  section  of  the  statute 
of  Frauds,  nor  goods,  wares  or  merchandizes  within  the  17th  section. 
Duncuft  v.  Albrecht,  12  Simons'  Rep.,  189.  (1844.)    • 

RAILWAY. 

Railway  acts  are  to  be  construed  strictly  against  the  parties  obtain- 
ing them,  but  liberally  in  favor  of  the  public. — Parker  v.  The  Great 
Western  Raihvay  Co.,  7  Scott's  N.  R.,p.  835.  (1845.) 

RAPE. 

On  a  trial  for  rape,  the  prosecutrix  having  on  cross-examination 
denied  that  she  had  had  connection  with  other  men  than  the  prisoner, 
those  men  may  be  called  to  contradict  her. — Regina  v.  Robinson, 
2  Moody  fy  Robinsons  Rep.  512.  (1844.) 

Held  that  the  principal  witness  in  a  charge  of  rape,  or  assault  with 
intent  to  ravish,  was  not  bound  to  answer  the  question,  whether  on 
particular  previous  occasions  she  had  had  criminal  intercourse  with 
other  men,  and  that  it  was  incompetent  for  the  pannel  to  prove  by 
evidence  of  witnesses  such  criminal  intercourse,  although  notice  had 
been  given  in  special  defences  that  the  proof  was  proposed.  Proof 
of  the  general  reputation  of  the  witness,  in  respect  to  chastity,  allowed. 
Regina  v.  Allan,  1  Broun 's  Justiciary  R.,  p.  500.  (1844.) 

On  a  trial  for  rape,  or  attempt  to  commit  a  rape,  the  female  as- 
saulted may  be  confirmed  by  proof  that  she  recently  after  the  alleged 
outrage  made  a  complaint,  but  the  particulars  of  what  she  said  cannot 
be  asked  in  chief  of  the  confirming  witness,  but  may  in  cross-exami- 
nation.— Regina  v.  Walker,  2  Moody   <§■  Robinson's  R.,  p.  212.    (1844.) 
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Held  incompetent  to  prove  by  the  mother  of  the  injured  party  in 
a  charge  of  rape,  that  her  daughter,  since  deceased,  and  from  whom 
a  dying  declaration  had  been  taken,  which  was  founded  on,  had  been 
convicted  of  theft.  Proof,  tending  to  show  in  terms  of  a  special  de- 
fence, which  had  been  lodged,  that  the  girl  on  whom  a  rape  was  said 
to  have  been  committed,  had  shortly  before  had  voluntary  connection 
with  the  pannel,  held  admissible. — Rcgina  v.  Blair,  2  Broun's  Justiciary 
R.,  p.  167.    (1844.) 

Walter  Blair  was  charged  with  rape  ;  as  also  murder  ;  as  also  as- 
sault, especially  when  committed  with  intent  to  ravish,  and  to  the  se 
rious  injury  of  the  person  and  danger  of  life. 

Special  defences  were  lodged  for  the  pannel,  setting  forth,  that  the 
death  of  the  deceased  was  to  be  ascribed  to  disease  and  other  causes 
unconnected  with  violence  ;  that  she  was  a  girl  of  the  most  profligate 
habits,  having  been  previously  convicted  of  theft ;  that  she  was  more- 
over, a  common  prostitute,  and  if  her  own  statement  was  to  be  be- 
lieved, shortly  before  the  occasion  of  the  alleged  rape,  she  had  volun- 
tarily surrendered  her  person  to  the  pannel  for  money ;  that  her 
whole  story,  however,  as  affecting  his  character,  was  grossly  false. 

The  pannel  having  pleaded  Not  Guilty,  a  proof  was  led. 

The  chief  evidence  for  the  prosecution,  in  addition  to  that  of  the 
medical  witnesses,  consisted  of  the  statements  made  by  the  deceased 
immediately  after  the  occasion  libelled,  and  the  dying  declaration  sub- 
sequently emitted  by  her,  in  the  presence  of  a  magistrate.  In  cross- 
examination,  Mrs.  Mc  Nab,  the  mother  of  the  deceased,  one  of  the 
crown  witnesses,  was  asked,  whether  her  daughter  had  ever  been 
convicted  of  theft,  and  it  was  proposed  to  show  her  a  conviction 
against  her  daughter,  which  had  been  lodged  as  a  production  for  the 
pannel. 

Mure,  for  the  prosecution,  having  objected  to  the  proposed  proof  as 
incompetent, 

The  court  sustained  the  objection,  on  the  ground  that  the  deceased 
herself,  if  alive,  could  not-  have  been  compelled  to  give  evidence 
which  tended  to  degrade  her  character,  and  that  if  she,  availing  her- 
self of  this  option,  which  the  law  allowed,  had  refused  to  answer, 
it  would  have  been  incompetent  to  prove  the  imputation  against  her 
by  other  witnesses. 

In  the  course  of  the  exculpatory  evidence,  one  of  the  witnesses 
was  interrogated  for  the  pannel,  whether  the  deceased  Rosannah 
Mc  Nab,  in  a  conversation  with  the  witness,  had  stated,  that  shortly 
before  the  alleged  rape,  she  had  voluntarily  surrendered  her  person 
to  the  pannel  for  money  ;  whereupon, 

Mure,  for  the  prosecution,  objected  that  this  evidence  was  incom- 
petent, seeing  that  it  went  to  establish  a  particular  act  of  connection 
wrth  the  pannel,  which  was  as  inadmissible   upon  legal  principle,  as 
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proof  of  particular  acts  of  connection  with  other  men,  already  held  to 
be  incompetent. — Regina  v.  Allan,  1  Broun' s  Justiciary  R.,  p.  500. 

The  Lord  Justice-Clerk. — Looking  to  the  terms  of  the  Special  de- 
fences, which  have  been  here  lodged,  I  have  no  doubt  that  the  proof 
objected  to  is  competent. 

The  alleged  connection  was  with  the  pannel  himself,  which  makes 
this  case  entirely  different  from  that  referred  to. 

Lord  Wood,  on  the  ground  that  the  alleged  connection  proposed 
to  be  proved  was  with  the  pannel  himself,  concurred  in  repelling  the 
objection. 

The  proof  was  accordingly  admitted. 

The  jury  found  the  pannel  Not  Guilty  of  the  charge  of  rnurder; 
find,  by  a  plurality,  the  charge  of  rape  not  proven ;  and  they  unani- 
mously find,  on  the  third  charge,  that  the  pannel  is  guilty  of  assault, 
to  the  serious  injury  of  the  person,  and  danger  of  life. 

RECEIPT— EVIDENCE. 

A  receipt  acknowledging  the  payment  of  money,  is  open  to  explan- 
ation by  parol  proof,  showing  that  the  money,  either  by  mistake,  mis- 
representation, or  from  some  other  cause,  was  not  in  fact  paid. 

Where  a  receipt  on  the  back  of  a  note  is  so  unintelligible  that  it  is 
doubtful  whether  it  acknowledged  the  payment  of  one  hundred  or 
one  thousand  dollars,  it  is  void  for  uncertainty,  and  parol  proof  is  ad- 
missible to  show  the  sum  actually  paid. — Saunders  v.  Hendrix,  5  Ala- 
bama R.,  p.  224.     (1S44.) 

RECEIVING  STOLEN  GOODS. 

W.  a  police  justice  of  the  city  of  New  York,  having  learned  that  a 
large  amount  of  funds  had  been  stolen  from  a  bank  in  Maryland,  invi- 
ted an  interview  with  the  agents  of  the  latter,  expressing  his  belief 
that  the  property  could  be  recovered.  An  interview  accordingly  took 
place,  in  which  W.  proposed  to  procure  the  restoration  of  the  property 
upon  the  condition  that  the  bank  would  pay  therefor  at  the  rate  of 
ten  per  cent,  on  the  amount,  saying  his  employer  would  not  take  less. 
After  several  days  spent  in  negotiating,  during  which,  W.  professed  to 
be  acting  with  entire  knowledge,  as  to  the  views  and  wishes  of  the 
thief,  it  was  finally  agreed  that  the  property  should  be  restored  for  a 
less  sum  than  the  one  first  demanded,  and  a  place  was  fixed  for  carry- 
ing the  agreement  into  effect.  W  brought  the  property  to  the  appoint- 
ed place,  and  delivered  it  to  the  agents  of  the  bank,  who  thereupon 
paid  him  the  stipulated  reward.  Held,  that  though  W.  received  the 
property  under  color  of  an  agency  from  the  bank,  the  jury  were  au- 
thorized to  find  that  he  had  procured  the  agency  under  a  previous  ar- 
ragement  with  the  thief,  intending  to  make  a  profit  to  himself  out  of 
the  crime,  but  concealing  such  intent  from  the  bank;  and  if  so  he  was 
punishable  as  a  receiver  of  stolen  goods. —  The  People  v.  Wiley,  3  Hill's 
R.,p.ldi.     (1843.) 
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RECOGNIZANCE. 

If  a  sheriff  takes  a  recognizance  and  fails  in  his  attestation  to  show 
the  county  of  which  he  is  sheriff,  the  recognizance  is  void. —  The  State  v. 
Austin,  4  Humphreys'  R.,  p.  213.     (1844.) 

RECOUPMENT. 

Work  was  commenced  under  a  special  contract,  which  the  plaintiff 
failed  to  perform  at  the  appointed  time,  the  defendant  notwithstanding, 
consented  to  let  the  plaintiff  proceed  and  complete  the  contract :  held, 
that  although  the  plaintiff  in  consequence  of  this  change  in  the  con- 
tract could  recover  on  a  quantum  meruit,  it  was  not  a  waiverof  the  de- 
fendant s  right  to  damages,  for  the  failure  to  perform  at  the  appointed 
time,  and  the  defendant  was  therefore  entitled  to  recoupe  such  damages. 
Butler  v.  Rose,  5  HilVs  R.,  p.  76.     (18.44.) 

REFERENCE. 

An  affidavit  for  a  reference  must  be  made  by  the  plaintiff  and  not 
by  the  attorney,  unless  a  sufficient  excuse  be  given. —  Wood  v.  Crouwen, 
4  Hill's  R.  p.  548.     (1844.) 

Referees  may  admit  evidence  which  would  not  be  admissible  in  a 
court  of  law,  if  they  think  proper  to  decide  upon  what  they  deem  equit- 
able principles,  instead  of  being  governed  by  strict  rules  of  law. —  CheS' 
ley  v.  Chesley,  10  New  Hampshire  R.  p.  327.     (1843.) 

RELEASE. 

A  witness  who  has  an  interest  in  the  event  of  the  suit,  may  be  ren- 
dered competent  by  release  from  the  person  to  whom  he  may  be  liable, 
and  a  delivery  by  the  releasor  to  the  releasee,  personally,  is  not  neces- 
sary— it  may  be  filed  in  court. — Brown  v.  Brown,  5  Alabama  R.,  p.  508. 
(1844.) 

REPLEVIN. 

On  the  death  of  a  plaintiff  in  replevin,  the  suit  abates,  and  cannot 
be  revived  by  scire  facias.  The  defendant  has  no  remedy  in  such 
case  upon  the  replevin  bond. — Burlde  Sf  Gebhard,  ex'rs,  <SfC  v.  Luce,  6 
Hill's  R.,  p.  558.     (1845.) 

Replevin  in  the  cepit  will  only  lie,  where  an  action  of  trespass 
might  have  been  maintained. — Barrett  v.  Warren,  3  Hill's  R.,  p.  348 
(1843.) 


206  RtVER   AND    RIPARIAN    RIGHTS. 


RETURN  DAY. 

The  first  day  of  the  term  is  the  return  day  of  executions. — Brown- 
ing v.  Jones,  4  Humphreys"  R„  p.  69.     (1844.) 

RIVER  AND  RIPARIAN  RIGHTS. 

The  proprietor  of  land,  through  which  a  stream  runs,  may  obstruct 
the  natural  channel,  and  divert  it  into  any  portion  of  his  land,  if  the 
water  be  returned  into  the  former  channel  before  it  passes  upon  the 
land  of  another. 

The  owner  of  the  land  below,  can  maintain  no  action  for  any  such 
obstruction  or  diversion  until  he  is  injured  thereby,  and,  until  that 
time,  no  prescription  runs  in  favor  of  the  continuance  of  such  obstruc- 
tion. 

But  if,  in  such  case,  the  new  channel  be  obstructed  so  as  wholly  to 
divert  the  water  from  the  land  below,  the  proprietor  below  may  main- 
tain an  action  for  such  obstruction  of  the  new  channel,  and  that  against 
the  grantee  of  the  owner  of  the  land,  at  the  time  of  the  original  diver- 
sion, and  without  any  request  to  remove  the  original  obstruction. 

It  would  seem  that  one  who  cuts  a  canal  through  Ins  own  land,  and 
erects  mills,  and  diverts  a  portion  of  a  stream  from  its  accustomed 
channel  upon  the  land  of  another,  and  is  suffered  to  do  this  by  the  pro- 
prietor below  for  fifteen  years,  thereby  acquires  the  right  to  do  it. — Nor- 
ton v.  Valentine,  14  Vermont  R.,  p.  239.     (1843.) 

This  was  an  action  on  the  case  for  diverting  and  turning  away  the 
water  of  a  certain  stream,  or  watercourse,  in  Bennington,  on  which  the 
plaintiff'  had  a  factory  for  the  manufacturing  of  stone  ware  and  fire 
brick,  by  means  of  which  the  plaintiff*  was  deprived  of  sufficient  water 
to  work  his  factory. 

Plea,  not  guilty. 

In  the  county  court,  the  cause  was  referred,  and  the  referees,  hav- 
*ing  heard  the  testimony  introduced  by  the  parties,  afterwards  reported 
as  follows : — 

"  On  the  trial  of  this  cause  before  the  referees,  it  appeared  that  the 
plaintiff  owned  a  factory  for  the  manufacturing  of  stone  ware  and  fire 
brick,  in  East  Bennington,  upon  a  small  stream  of  water,  and  that  the 
defendant  owned  a  woolen  factory,  situated  on  the  same  stream  above 
the  plaintiff's  factory;  that  the  land  of  the  defendant  adjoined  that  of 
the  plaintiff ;  that  the  water  is  conveyed  to  the  defendant's  factory 
from  a  dam  across  the  stream,  a  few  rods  above  his  factory,  through  a 
flume  and  race-way,  passes  under  the  factory  building  and  then  through 
a  narrow  artificial  channel  into  the  natural  channel,  in  which  it  runs 
upon  the  land  of  the  plaintiff  to  his  factory  ;  that  the  factory  of  the  de- 
fendant was  first  built,  and  was  erected  in  1823  ;  that,  previous  to  the 
year  1814,  the  stream  divided  a  short  distance  below  the  present  dam, 
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and  a  portion  of  the  water  passed  off  in  what  is  now  the  north  channel, 
but  the  largest  portion  of  the  water  ran  in  the  natural  channel,  now 
called  the  south  channel,  and  entered  the  land  of  the  plaintiff  where  it 
now  does;  that,  about  the  year  1814,  in  a  high  freshet,  the  south 
branch  broke  through  the  barrier  between  that  and  the  north  branch, 
a  short  distance  below  the  place  where  the  stream  had  previously  di- 
vided, and,  after  that,  until  the  year  1823,  the  largest  portion  of  the 
water  ran  in  the  north  branch  ;  and  when  the  water  was  very  low  the 
whole  of  the  water,  by  means  of  temporary  obstructions  placed  in 
either  channel,  was  occasionally  turned  into  the  other  for  the  purpose 
of  irrigating  the  meadow,  &c.  ;  that  in  1823,  the  factory,  now  owned 
by  the  defendant,  was  built  by  the  Messrs.  Saffords  ;  that  previously  to 
the  erection  thereof,  they  (Saffords)  filled  up  the  south  channel  of  the 
stream,  from  the  place  where  the  stream  divided,  to  a  point  several 
rods  below,  and  constructed  the  present  dam,  flume,  acid  race-way,  for 
the  purpose  of  conducting  the  water  to  the  factory,  so  that  the  water 
was  made  to  run  in  this  flume  and  race-way  south  of  the  south  channel 
on  to  the  wheel  in  the  defendant's  factory,  and  then  passed  off  under 
the  building,  and  entered  the  natural  or  south  channel  and  passed 
thereiu  on  to  the  plaintiff's  land,  and  thence  to  the  plaintiff's  factory, 
and  has  so  continued  to  run  ever  since,  except  when  prevented  from 
so  running  by  the  defendant ;  that,  after  the  month  of  June,  1825,  the 
defendant  had  occasionally  stopped  the  water  at  the  flume  and  turned 
the  whole  of  it  off  from  the  plaintiff's. land  for  a  shorp  time,  when  the 
defendant  did  not  want  to  use  it ;  that  it  did  not  appear  that  the  water 
was  turned  off  so  as  to  injure  the  plaintiff  until  1835,  after  the  plaintiff 
had  erected  his  works,  when  the  defendant  claimed  the  right  to  stop 
the  water  at  the  flume  and  prevent  its  running  on  the  plaintiff's  land 
when  he  pleased,  and  refused  to  let  it  run  on  the  plaintiff's  land,  by 
means  of  which  the  plaintiff's  works  were  stopped,  and  he  sustained 
damages. 

The  defendant  contended  that,  inasmuch  as  he  turned  the  water 
into  its  natural  channel  by  stopping  the  water  at  the  flume,  and  as  "the 
natural  channel  was  filled  up  for  several  rods,  and  the  artificial  one 
made  before  he  purchased  the  factory,  and  without  his  agency,  he  was 
not  responsible,  even  though  the  plaintiff  had  sustained  damages  in 
consequence  of  the  stopping  of  the  water. 

Bat  the  referees,  intending  to  decide  according  to  law,  decided  that 
the  plaintiff  had  a  right  to  have  the  water  run  on  to  his  land  from  the 
land  of  the  defendant,  in  its  natural  channel,  and  that  the  defendant 
had  no  right  wantonly  to  stop  the  water  from  running  to  the  works 
of  the  plaintiff  in  the  channel  in  which  it  run  previous  to  1S14,  and 
since  1823,  and  that  the  alteration  of  the  course  of  the  water  on  the 
land  of  the  defendant,  by  filling  up  the  old  channel  and  making  the 
new  one,  made  no  difference  with  the  rights  of  the  plaintiff,  or  the  li- 
ability of  the  defendant,  whether  that  alteration  was  made  by  the  de- 
fendant, or  those  of  whom  he  purchased.  It  appeared  that  the  de- 
fendant purchased  the  factory  on  the  28th  of  October,  1824. 
*  J  14 
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It  also  appeared  that  the  land  upon  the  bank  of  the  river  where 
the  south  channel  was  filled  up,  was  owned  by  John  Norton,  until 
the  year  1829,  when  it  was  purchased  by  the  defendant ;  but  it  had 
been  occupied  by  the  defendant  from  the  time  when  he  purchased  the 
factory,  as  is  before  stated,  and  had  also  been  occupied  by  those  of 
whom  he  purchased  from  the  time  they  commenced  building,  in  1823." 
The  county  court  accepted  the  report  of  the  referees,  and  rendered 
a  judgment  thereon  for  the  plaintiff,  and  the  defendant  excepted  to  the 
decision. 

P.  Isham  Sf  W.  S.  Southworth,  for  defendant. 

From  the  facts  found  by  the  referees,  it  appears  that  the  defend- 
ant came  into  possession  of  his  factory  in  1824,  and  found  the  stream 
running  in  the  north  channel,  and  the  water  conducted  from  the  stream 
by  means  of  a  dam,  flume,  and  artificial  ditch,  to  his  factory,  and  that 
from  June,  1825,  to  the  commencement  of  the  suit,  he  has  exercised 
the  privilege  of  turning  the  water  into  the  stream  whenever  he  deemed 
it  necessary. 

Although  it  is  found  that  the  south  channel  was  the  ancient  bed  of 
the  stream,  yet,  it  is  also  found  that,  in  1814,  the  stream  broke  through 
its  bank,  and  after  that  period  ran  in  the  north  channel,  where  a  part 
of  the  stream  had  always  run  ;  and  that  for  twenty-five  years  before 
the  commencement  of  this  suit,  all  parties  had  acquiesced  in  that 
course  of  the  water. 

This  alteration  of  the  course  of  the  stream,  by  natural  causes,  with 
the  acquiescence  of  all  concerned  for  that  period  of  time,  has  rendered 
the  north  channel  the  natural  bed  of  the  river ;  and  it  is  the  plaintiff's 
fault  if  he  has  erected  his  works  away  from  its  natural  channel. 
3  Stark.  Ev.,  1671  ;   2  Conn.  584. 

The  exercise  of  the  privilege  for  that  length  of  time  will  give  one 
the  right  to  flow  back  water  upon  the  land  of  another. — 7  Cow.,  2S6  ; 
9  Coio.,  279.  So  one  may  acquire  the  right  in  the  same  time  to  dimin- 
ish the  quantity  of  water  which  descends  to  those  below. -1  Barn.  SfAld., 
253 ;  2  Aik.,  266  ;   1  Sim.  $  Stu.,  190,  203. 

In  1823,  the  south  branch  was  filled  up  by  Safford.  From  that  pe- 
riod, to  the  commencement  of  this  suit,  being  sixteen  years,  and  from 
thence  to  the  present  time,  the  whole  stream  has  been  turned  into  the 
north  channel.  Now  fifteen  years  not  only  gives  the  right,  but  makes 
it  the  duty  of  all  to  cause  the  stream  thus  to  flow,  and  those  who  may 
hereafter  build  on  the  north  channel  can  object  to  any  interruption 
of  that  course  of  the  water.  Fifteen  years  has  also  given  to  the  de- 
fendant the  right  of  drawing  the  water' from  the  stream  through  his 
ditch  to  his  factory,  and  this  right  is  co-extensive  with  its  use. 
13  Mass.,  507,  514;  Phillips'  Ev.,  (Cowen's  Ed.,)  382. 

The  act  complained  of  in  this  case,  is  one  for  which  no  action  can 
be  maintained.  For  the  effect  of  shutting  down  the  gate  at  the  head 
of  the  ditch  was  to  turn  the  water  into  the  natural  cJiannt1-;  and  the  de- 
fendant has  done  no  act  to  prevent  the  stream  from  rum  ing  down  the 
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south  channel,  if  it  of  right  should  run  there,  The  obstructions  were 
placed  there  by  othere,  and  before  he  purchased  or  came  into  posses- 
sion of  the  premises,  and  no  liability  can  be  imposed  on  the  defendant, 
at  loast  until  after  he  has  been  requested  to  remove  them.  The  prin- 
ciple in  relation  to  nuisances  applies.  He  who  erects  a  nuisance  is 
liable  far  all  damages  sustained ;  but  if  he  sells,  the  purchaser  is  not 
liable  until  after  a  request  to  remove  it. — 1  Chit.  PL,  71  ;  2  Chit.  PI , 
587,  note  ij.;  Cro.  Jac.,  555 ;  5  Co.  Rep.,  100;  (Ab.  176  •)  Angell  on 
Water-courses,  100. 

Although  the  defendant  may  have  the  right  to  draw  water  from 
the  stream  to  operate  his  machinery  ;  yet,  he  has  the  right  to  abandon 
it.  And  one,  by  building  below  him,  and  taking  the  water  from  his 
raceway,  cannot  impose  upon  him  the  obligation  in  perpetuity  of 
keeping  the  dam  in  repair,  when  not  wanted  for  his  own  use. — Gale 
Sf  Whatehj  on  Easements,  126,  130,  290,  291. 

J    S.  Robinson  fy  A.  P.  Lyman,  for  plaintiff. 

1  The  question  arising  upon  this  report  is,  whether,  upon  the 
facts  found  by  the  referees,  they  erred  in  point  of  law,  in  deciding  that 
the  plaintiff  was  entitled  to  recover.  It  appears  from  the  report  that 
the  plaintiff  and  defendant  were  adjoining  proprietors  of  land  through 
which  a  stream  of  water  runs.  What  are  the  rights  of  these  riparian 
proprietors  ?  By  the  decision  of  this  court,  in  the  case  of  Davis  v. 
Fuller,  12  Vermont  R.,  17S,  the  defendant  would  be  liable  for  the  di- 
version of  the  water  from  the  plaintiff's  factory,  if  an  actual  damage 
ensues,  to  any  material  amount,  unless  the  defendant  had  acquired,  by 
grant  or  prior,  uninterrupted  enjoyment  for  the  period  of  fifteen  years, 
the  right  to  use  the  water  as  claimed  or  asserted  by  him.  The  refer- 
ees did  not  find  either  a  grant  or  prior  occupancy  for  the  requisite  pe- 
riod of  time.  The  case  then,  of  Davis  v.  Fuller,  is  decisive  of  the 
rights  of  these  riparian  proprietors,  unless  the  additional  facts  reported 
by  the  referees  should  except  this  case  from  its  operation. 

2.  It  is  contended  that  the  additional  facts  reported  do  not  vary 
the  legal  rights  of  the  parties.  The  referees  find  that  the  natural 
channel  of  the  stream,  previous  to  its  being  filled  up,  conveyed  the 
water  upon  the  land  of  the  plaintiff  where  it  now  does  by  the  dam, 
flume  and  raceway  built  by  the  defendant,  or  those  under  whom  he 
claims. 

Consequently,  the  plaintiff's  right  to  have  the  water  flow  down  in 
its  ancient  and  natural  channel,  when  it  enters  his  land,  is  not  affected 
by  the  alteration  of  the  channel  upon  defendant's  land.  The  law 
gives  to  the  proprietor  above,  the  right  to  use  the  water  either  in  the 
natural  channel,  or  an  artificial  one,  but  he  must  return  it  to  its  ordi- 
nary channel  when  it  leaves  his  estate. — 3  Kent's  Com.,  429. 

3.  The  defendant  contends  that  he  is  not  liable,  since  the  south 
channel  upon  his  land,  from  the  place  where  the  stream  divided,  to  a 
point  below,  was  filled  up  by  his  grantor,  and  when  he  shuts  the  gate 
at  his  flume,  the  water  passes  down  the  north  channel.     But  the  lia« 
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bility  of  the  defendant  is  the  same,  whether  the  injury  is  occasioned 
by  his  own  acts  or  those  of  his  grantor. 

It  is  immaterial  in  what  manner  the  plaintiff  is  deprived  of  the  water, 
whether  by  filling  up  the  natural  channel  by  defendant's  grantor,  or  shut- 
ting the  gate  at  his  flume  ;  if  the  former,  he  is  liable  for  the  continuance 
of  the  obstruction  in  the  natural  channel. — Gale  Sj-  Whately's  Law  of 
Eas.,  188  ;  N.  B.,  124  ;   10  Mass.,  72  ;  Angell  on  Water-courses,  184,  83. 

The  opinion  of  the  court  was  delivered  by, 

Redfield,  J. — The  only  questions  of  law  which  can  be  raised, 
either  in  this  court,  or  the  county  court,  in  a  case  like  the  present,  are 
those  which  are  expressly  decided  by  the  referees,  and  which  may  be 
supposed  to  have  affected  the  final  determination  of  the  case  by  them. 

There  has  been  considerable  said,  at  the  bar,  upon  the  question, 
how  far  the  grantee  of  land,  upon  which  the  grantor  had  placed  ob- 
structions in  a  running  stream  of  water,  is  liable  for  the  injurious 
consequences  to  others,  owning  land  on  the  same  stream.  It  seems  to 
be  admitted,  on  all  hands,  that  such  grantee  may  be  made  liable  for 
the  continuance  of  such  obstructions,  after  reasonable  notice  to  re- 
move them;  but  the  question  made  he-re,  is  whether  he  is  liable  with- 
out such  notice.  The  case  of  Penruddock,  5  Coke,  101 ;  goes  upon 
the  ground  that  in  no  case  is  the  grantee  liable  for  such  continuance 
until  after  notice  and  request  to  remove.  That  case  makes  no  dis- 
tinction whether  the  obstructions  are  for  constant  use,  like  a  dam,  and 
where  each  new  act  of  use  would  seem  to  be  equivalent  to  a  positive 
erection  of  the  original  obstruction,,  and  thus  to  preclude  the  necessity 
of  a  special  request,  and  obstructions  which  are  casual,  or  from  ne- 
glect, and  in  no  sense  connected  with  the  positive  use  of  the  land, 
like  throwing  dirt  or  rubbish  in  a  stream  of  water,  to  get  rid  of  it,  as 
is  sometimes  done.  There  would  seem  to  be  more  justice  in  requiring 
a  special  request  in  the  latter  than  in  the  former  case.  But  in  a  late 
case  in  Connecticut,  Johnson  v.  Leivis,  13  Conn.,  306  ;  the  doctrine  of 
the  case  cited  from  5  Coke,  is  applied  to  the  case  of  a  mill-dam,  which 
is  as  strong  a'case  as  could  well  be  put.  The  distinction  between  ob- 
structions for  use  and  those  of  a  different  character,  is  rejected,  and 
Penruddock's  case  sustained  to  the  full  extent.  From  some  of  the 
elementary  books  upon  pleading,  I  apprehend,  that  in  declaring 
against  an  assignee  or  grantee  in  such  cases,  it  has  been  U3ual  to 
allege  a  special  request. — 1  Chit.  PL,  74  ;  2  Chit.  PL,  333  ;  n.  (c;) 
Tom/in  v.  Fuller,  1  Mod.  R.,  27.  If  it  were  necessary  to  decide  this 
case  upon  this  point,  I  am  not  at  present  prepared  to  go  the  length 
of  the  old  cases;  nor  that  in  Connecticut ;  still  less  am  1  prepared  to 
say  they  are  not  well  founded.  We  think  no  such  question  was,  or 
from  the  facts  in  the  case,  could  have  been  raised.  The  obstructions 
placed  in  the  north  channel,  by  Saffbrd,  in  1823,  produced  no  injuri- 
ous effects  upon  plaintiff  until  1835,  when  defendant  caused  the  water 
to  be  shut  off  at  his  flume,  and  thus  turned  all  the  water  off  from  plain- 
tifl's  land  and  rendered  his  factory  useless. 
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It  is  a  well  settled  principle,  that  a  servient  proprietor  of  land  can- 
not complain  of  any  use  which  the  dominant  proprietor  may  make  of 
the  water  in  a  stream,  so  long  as  he  is  not  sensibly  affected  by  that  use. 
The  dominant  propiietor  may  divert  the  water  from  its  usual  channel, 
but  if  it  is  returned  to  the  same  channel  before  it  reaches  the  land  of  the 
next  proprietor  below,  no  one  can  complain.  But  if  the  water  is  di- 
verted into  a  new  channel,  and  then  the  new  channel  obstructed,  so  as 
to  carry  off  the  water  wholly  in  another  direction,  from  that  time  a 
right  of  action  accrues  to  ihe  servient  proprietors  affected  by  it.  And 
no  prescription  begins  to  run  until  a  right  of  action  accrues,  and  no 
right  of  action  accrues  until  injury  is  inflicted.  Hence  it  is  obvious 
that  no  right  of  action  would  accrue  to  plaintiff,  until  the  water  was 
shut  off  by  defendant,  at  his  flume.  If  this  were  not  so,  the  plaintiff's 
cause  of  action  could  have  been  barred  before  it  accrued.  The  de- 
fendant might  open  and  shut  his  gate  when  he  pleased,  because  it  was 
a  mere  private  sluice  or  canal.  He  might  continue  the  obstructions  in 
the  old  channel,  because  they  have  been  suffered  to  remain  there  more 
than  fifteen  years.     The  absurdity  of  such  a  proposition  is  apparent. 

We  do  not  consider  it  necessary  to  discuss  the  question,  how  far  a 
proprietor  of  land  below  defendant's  mill,  and  who  had  received  the  waste 
water  upon  his  land  at  a  new  point  (and  not  in  the  old  channel,)  and  who, 
in  faith  of  its  continuance,  erected  mills,  or  machinery,  and  this  had  con- 
tinued for  fifteen  years,  could  insist  upon  the  continuance  of  the  flow 
of  the  stream  in  its  new  channel.  It  is  a  case  wholly  dissimilar  to  the 
present  one.  And  it  is  a  case  not  without  difficulty.  The  case  of  Ark- 
wright  v.  Gell,  Gale  &  Whately  on  Easements,  1*26,  130,  is  one,  I 
think,  which  does  not  precisely  involve  this  question.  That  case  seems 
to  have  been  decided  upon  the  very  ground  that  the  flow  of  water, 
being  from  the  use  of  mines,  was,  in  its  very  nature,  temporary,  and 
must  have  been  so  understood  by  both  parties.  The  discharge  of  an 
eave-spout,  or  the  drainage  of  lands,  or  mines,  or  any  other  temporary 
flow  of  water,  and  where  positive  and  artificial  means  were  necessary 
to  keep  up  the  stream,  if  continued  for  more  than  fifteen  years,  might 
give  the  right  to  the  dominant  owner  to  flow  the  water  upon  the  land 
of  the  servient  owner-.  For  the  acquiescence  in  what  would  be  a  nuis- 
ance, unless  done  by  permission,  for  the  term  of  fifteen  years,  will  in 
law,  raise  a  presumption  of  a  grant.  But  when  this  is  for  the  benefit 
of  the  person  doing  it,  and  he  has  to  make  use  of  positive  means  to 
continue  it,  no  presumption  whatever  arises  that  he  has  contracted  to 
continue  it.  In  the  cases  supposed,  every  reasonable  man  would  ex- 
pect the  owner  to  remove  his  eave-spout,  or  his  house  even,  to  dis- 
continue the  drainage  of  his  land,  or  of  his  mines,  at  will. 

Judgment  affirmed. 

The  bed  of  a  river  does  not  pass  as  incident  or  appurtenant  to  a 
gr-ant.  A  river,  in  which  the  tide  does  not  ebb  and  flow,  has  no  shores, 
in  the  technical  sense  of  the  term  ;  when  applied  to  such  river  it 
means  those  portions  of  the  banks  which  touch  the  margin  or  edges  of 
the  stream  at  low  water. — C/u/dv.  Starr,  4  Hill's  R.,p.  369.     (1844.) 
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ROADS. 

Where  a  road  has  been  used  for  nearly  twenty-five  years,  the  court 
will  presume  it  to  have  been  laid  out  according  to  law,  and  that  the 
record  of  it  has  been  lost  by  time  and  accident. — Ingersotl  v.  Herider, 
12  Ohio  R.,p.527.     (1844.) 

The  public  right  to  a  highway  may  be  lost  by  non-user. — Fox  v. 
Hart,  11  Ohio R.,  p.  414.     (1843.) 

SALARY. 

Where  an  incorporated  insurance  company  passed  a  vote  fixing 
the  salary  of  its  president  at  a  certain  sum  per  annum,  and  another 
president  was  subsequently  elected,  who  claimed  the  salary  fixed  by 
that  vote,  it  was  held,  that  his  claim  did  not  stand  on  the  footing  of  a 
written  agreement. — Commonwealth  Ins.  Co.  v.  Crane,  6  Metcalf's  R.,  p. 
64.     (1844.) 

SALE. 

The  principle  of  law  is,  that  every  man  selling  an  article,  is  bound, 
though  nothing  is  said  of  the  quality,  to  supply  a  good  article  without 
defect,  unless  there  are  circumstances  to  show  that  an  inferior  article 
was  agreed  on.  That  is  the  implied  warranty  in  law,  and  therefore 
the  price  agreed  on  is  important,  as  showing  the  understanding  of  the 
parties.  For  when  any  one  sends  an  order  for  goods,  without  a  word 
as  to  their  quality,  he  is  entitled  to  such  an  article,  as  the  price  entitles 
him  to  expect,  of  good,  sound,  fair  quality. —  Whcaller  v.  Methuen,  5 
Session  Cases,  p.  402.     (1843.) 

It  is  not  sufficient,  to  avoid  a  contract  of  sale,  that  the  price  agreed 
to  be  paid  appears  to  be  excessive.  Gross  inadequacy  of  value  may  be 
a  strong  circumstance  to  show  fraud,  but  if  there  is  no  fraud  or  imposi- 
tion, the  parties  have  the  right  to  fix  the  measure  of  value,  and  are 
bound  by  it. — Bedel  v.  hoomis,  11  New  Hampshire  R.,p.  9.     (1S44.) 

SALE— GOODS  OBTAINED  BY  FRAUD. 

Though  goods,  which  a  purchaser  obtains  by  fraudulent  representa- 
tions may  be  reclaimed  from  him  by  the  seller,  if  he  seasonably  rescind 
the  sale,  yet  if  the  purchaser  sells  them  for  a  valuable  consideration,  to 
a  third  person,  who  has  no  notice  of  the  fraud,  or  consigns  them  to  such 
person  for  sale,  and  he  advances  money  thereon,  before  the  first  seller 
interposes,  such  second  purchaser  or  consignee  will  hold  the  goods 
against  the  first  seller. — Hoffman  v.  Noble,  6  Metcalf's  R.,  p.  68.  (1S44.) 
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SALE  UNDER  COURT. 

Where  property  is  sold  under  a  decree,  and  there  is  jurisdiction  to 
sell,  mere  irregularities  and  errors  in  the  proceedings  will  not  invalidate 
the  sale,  or  prevent  a  good  title  from  being  made  under  the  decree. 
Calvert  v.  Godfrey,  6  Beavan's  R.,  p.  97.     (1845.) 

In  cases  of  sale  under  the  decree  of  the  court,  the  transfer  of  the 
ship's  register  is  not  essential  to  the  validity  of  the  purchaser's  title. 
The  title  conferred  by  the  court,  inducing  the  sale,  is  a  sufficient  title 
against  the  whole  world. —  The  Tremont,  1  Robinson's  Admiralty  i2.,  p. 
163.     (1844.) 

SCHOOL  DISTRICT— EXECUTION  AGAINST. 

An  execution  against  the  inhabitants  of  a  school  district  may  be 
levied  on  the  property  of  an  individual  member  of  the  district,  and 
may  be  so  levied  in  the  first  instance,  even  if  there  be  corporate  pio- 
perty  of  the  district,  which  can  be  taken  and  applied  towards  satis- 
faction of  such  execution. — Gaskill  v.  Dudley,  6  Metcalf's  R.,  p.  546. 
(1844.) 

SCIRE  FACIAS. 

A  scire  facias  answers  the  purpose  both  of  a  writ  and  a  declaration; 
and  where  a  legal  title  to  have  execution  of  the  original  judgment  is 
not  set  out  in  it,  judgment  may  be  arrested  as  for  want  of  a  cause  of 
action. 

A  writ  of  scire  facias  to  revive  a  judgment,  can  only  be  maintained 
in  the  name  of  the  original  plaintiff,  or,  after  his  death,  in  the  name  of 
hiB  personal  representative. — Mc  Kinney  v.  Mehaffey,  7  Watts  fy  Ser- 
geant's R.,  p.  276.     (1845.) 

SEAL. 

The  seal  of  a  religious  corporation  impressed  upon  the  paper,  with- 
out the  use  of  wax  or  other  tenacious  substance,  held  to  be  a  nullity — 
otherwise  as  to  seals  of  public  officers  and  courts. — The  Far.  4"  Manuf 
Bank  v.  Haight,  3  Hill's  R.,  p.  493.     (1843.) 

SECURITY  ON  ATTACHMENT  BOND. 

In  a  question  as  to  the  sufficiency  of  the  surety  on  an  attachment 
bond,  his  actual  means,  and  not  the  amount  for  which,  from  the  nature 
of  the  case,  he  may  be  ultimately  liable,  must  be  looked  to. —  C.  C, 
3011,  3012,  3033. 
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The  fact  of  being  a  creditor  of  a  parly  to  a  suit,  does  not  disqualify 
a  witness  from  testifying  on  bis  behalf. 

Secondary  evidence  will  only  be  admitted,  where  the  absence  of 
better  has  been  sufficiently  accounted  for. 

Defendants  having  obtained  an  order  of  seizure  and  sale  on  a  judg- 
ment rendered  in  another  state,  plaintiff  became  the  purchaser  of  his 
own  property  at  a  twelve  months'  credit,  for  the  price  of  which,  he 
gave  a  bond  in  conformity  to  the  law.  Previous  to  its  becoming  due, 
he  obtained  an  injunction  to  prevent  defendants  from  issuing  any  exe- 
cution on  it,  and  procured  the  appointment  of  a  curator  ad  hoc  to 
represent  the  defendants,  who  reside  in  another  state.  A  commission 
to  take  testimony  having  been  taken  out  by  plaintiff,  he  caused  the 
interrogatories  to  be  served  on  the  curator  ad  hoc.  On  an  objection 
to  the  admission  of  the  depositions :  Held,  that  defendants  having 
an  attorney  of  record  in  the  proceedings  to  obtain  the  order  of  seizure 
and  sale,  the  case  was  not  one  for  the  appointment  of  a  curator  ad  hoc, 
and  that  the  interrogatories,  not  having  been  served  on  the  defendants 
or  their  counsel,  were  inadmissible. — Lard  v.  Strother  and  Wife,  4 
Robinson's  La.  R,  p.  95.      (1845.) 

Appeal  from  the  district  court  of  Pointe  Coupee.     Nicholls,  J. 

Garland,  J. — In  the  spring  of  1840,  Ann  Strother,  representing 
herself  as  the  widow  and  executrix  of  the  late  Halsey  Townsend,  of 
Mississippi,  authorized  and  assisted  by  her  husband  R.  M.  Strother, 
presented  a  petition  to  the  judge  of  the  District  court  of  Pointe  Cou- 
pee, in  which  she  represented  that  in  the  year  1835,  she  had  recovered 
two  judgments  against  the  plaintiff  Lard,  one  in  her  own  right,  and 
the  other  as  executrix  of  her  late  husband.  The  first  for  $2005  25, 
with  eight  per  cent  interest  from  March  20th,  1835,  until  paid,  and 
costs,  and  the  second  for  $1 102,  with  like  interest,  from  the  same  date, 
and  costs.  On  the  26th  of  April,  1838,  a  credit  was  entered,  which  re- 
duced the  amount  due  on  the  two  judgments,  not  including  costs,  to 
the  sum  of  $2444,  which  she  claims  with  eight  per  cent  interest  from 
the  last  date.  With  this  petition,  two  judgments  were  presented,  ren- 
dered in  the  State  of  Mississippi,  which  were  prayed  to  be  made  execu- 
tory, and  an  order  of  seizure  and  sale  was  issued  in  conformity  to  law. 
Under  this  writ,  a  tract  of  land,  and  several  slaves,  were  seized  and 
offered  for  sale,  for  cash,  by  the  sheriff,  but  as  two-thirds  of  the  ap- 
praisement wex-e  not  bid,  the  property,  by  consent  of  the  parties,  was 
immediately  offered,  on  twelve  months'  credit,  and  purchased  by  Lard, 
who  gave  his  bond  to  Strother  alone,  with  security  for  the  full  amount 
claimed  of  him,  with  interest  and  costs.  A  few  days  before  the  bond 
given  by  Lard  became  due,  he  commenced  this  suit,  for  the  purpose 
of  attaching  the  debt  owing  by  himself,  and  arresting,  by  injunction, 
the  execution  about  to  be  issued  on  the  bond.  He  represents,  that 
Strother,  and  his  wife,'  in  her  own  right  as  legatee  and  as  executrix  of 
Halsey  Townsend,  deceased,  are  indebted   to  him  $12,000,  with  eight 
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per  cent  interest,  from  November,  1833,  until  paid.  He  states  that 
previous  to  the  death  of  Townsend  they  were  in  partnership,  (for  a 
purpose  not  explained)  that  their  averments  were  in  the  course  of  set- 
tlement when  the  latter  died  ;  that  after  his  decease,  he  (plaintiff*)  and 
Tovvnsend's  widow  appointed  arbitrators  to  make  a  final  settle- 
ment of  all  demands  and  accounts,  including  the  notes  on  which  the 
judgments  were  obtained.  He  avers,  that  the  arbitrators  met 'and  made 
an  award,  that  Townsend's  wife  said  at  the  time  she  had  lost  or  mislaid 
the  notes  afterwards  sued  on,  but  promised  to  deliver  them  ;  that  by 
this  award,  he  (Lard)  became  indebted  to  Ann  Townsend,  (the  widow) 
$1S50,  to  secure  the  payment  of  which  he  executed  in  her  favor,  in 
May,  H34,  a  mortgage  on  his  interest  in  the  Natchez  or  Lard's  Rail 
Road,  in  the  city  of  Natchez,  but  that  she,  in  violation  of  her  promise, 
brought  suits  on  the  notes,  and  obtained  judgments,  though  he  had 
furnished  his  counsel  with  the  means  of  defence,  which  means  his 
counsel,  in  consequence  of  fraud  and  collusion  with  Ann  Townsend, 
failed  to  use,  wherefore  he  alleges,  that  the  judgments  are  null  and 
void.  He  states,  that  all  his  documents  and  papers  are  withheld  by 
his  counsel,  who  pretends  that  they  are  lost  or  mislaid.  He  further 
alleges,  that  subsequent  to  the  award  and  judgments,  Ann  Townsend 
married  Strother  in  the  state  of  Mississippi,  whereby  the  latter  has 
become  entitled  to  all  her  personal  rights,  property  and  actions,  in  vir- 
tue of  which,  he  states  that  Strother  has,  upon  the  authority  of  these 
judgments  and  the  mortgage  aforesaid,  obtained  from  Stephen  Dun- 
can, the  president  and  agent  of  said  Rail  Road  Company,  the  pro- 
ceeds for  which  one-half  of  the  property  of  the  company  was  sold, 
Strother  in  virtue  of  the  aforesaid  mortgage  and  judgments,  repre- 
senting him  (Lard)  by  means  whereof  Strother  received  $18,000,  one- 
third  of  which  belonged  to  him  (Lard.)  He  alleges,  that  these  $6,000 
were  received  in  the  year  1838,  and  that  in  virtue  of  the  aforesaid 
mortgage  and  "judgments,  Strother  and  wife  have  since  sold  the  other 
half  of  his  (Lard's)  interest,  which  is  worth  $6,000  more,  which  they 
have  received.  It  is  further  alleged,  that  the  fact  of  the  receipt  of  these 
$12,000,  has  come  to  the  knowledge  of  the  petitioner  since  he  signed 
the  twelve  months'  bond.  He  avers,  that  the  two  judgments  were  in 
fact  more  than  extinguished  by  compensation,  before  the  order  of 
seizure  and  sale  was  issued.  He  alleges,  that  a  large  balance  is  due 
to  him  on  account  of  the  proceeds  of  the  rail  road,  which  he  claims 
against  Strother  and  wife,  against  whom  he  prays  for  an  attachment  to 
seize  the  debt  in  his  own  hands,  and  for  an  injunction  to  prevent  any 
execution  from  being  issued  On  the  bond.  He  further  prays  for  a 
judgment  in  his  favor,  against  the  defendants  for  the  balance  due,  after 
the  extinguishment  of  the  bond. 

Upon  the  affidavit  of  the  plaintiff,  and  on  his  giving  bond  and  secu- 
rity in  the  sum  of  $9000,  an  attachment  and  injunction  were  issued,  and 
a  curator  ad  hoc  was  appointed  to  represent  the  absent  defendants, 
upon  whom  the  petition  and  attachment  were  served,  although  the  de- 
fendants had  an  attorney  of  record  in  the  case  of  the  application  for  the 
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order  of  seizure  and  sale.  It  may  be  proper  to  observe,  that  this  cu- 
rator ad  hoc  seems  never  to  have  acted  in  the  case,  or  to  have  taken  any 
step  to  assist  the  defendants. 

At  the  first  term  of  the  court,  the  defendants  appeared  by  their 
counsel,  and  moved  to  dissolve  the  attachment,  because  the  person 
who  had  signed  the  bond  as  security  was  totally  insufficient,  and  also, 
to  dissolve  the  injunction,  for  the  same  cause  and  for  the  further  reason 
that  the  affidavit  was  insufficient  and  informal.  The  bond  required  to 
be  given  was  for  $9000.  The  sheriff  was  examined  as  a  witness,  who 
said  that  he  considered  the  surety  good  when  he  signed  the  bond,  but 
he  does  not  certify  to  his  solvency  at  the  time  of  the  trial.  Other  wit- 
nesses were  examined  as  to  his  property,  and  the  defendants  showed 
from  the  record  of  mortgages,  various  special  mortgages  and  judg- 
ments recorded  against  him,  amounting  to  a  large  sum  ;  and  further, 
that  since  the  bond  was  signed,  the  surety  had  sold  to  a  free  colored 
woman,  as  the  deed  states,  for  cash,  a  tract  of  land,  which  constituted 
a  lai'ge  part  of  his  property.  The  Judge  decided  the  surety  to  be 
sufficient,  as  under  the  peculiar  circumstances  the  liability  of  the  sure- 
ty was  not  likely  to  be  great,  and  he,  therefore,  refused  to  dissolve  the 
attachment.  He  also  refused  to  dissolve  the  injunction,  considering  it 
a  case  coming  within  the  meaning  of  articles  739,  and  740,  of  the  Code 
of  Practice.     He  also  held  the  affidavit  to  be  sufficient. 

The  defendants  then  filed  their  answer,  containing  a  general  de- 
nial, a  plea  of  res  judicata,  and  an  allegation  that  all  the  rights  which 
Lard  ever  had  in  the  rail-road,  had  been  seized  and  sold  in  the  year 
1835,  under  an  attachment  taken  out  by  one  Noah  Barlow. 

After  a  long  contest  in  the  inferior  court,  the  plaintiff  had  a  judg- 
ment, perpetuating  the  injunction  against  the  twelve  months'  bond,  on 
the  ground  that  it  was  extinguished  by  the  funds  which  Strother  had 
secured  from  the  rail  road,  or  its  proceeds,  and,  also,  recovering  from 
Strother  and  wife,  in  solido,  the  sum  of  $9,438  72,  from  which  they 
have  appealed. 

In  this  court,  the  appellants  urge,  the  judge  erredm  refusing  to  dis- 
solve the  attachment  and  injunction  on  account  of  the  insufficiency  of  the 
affidavit  and  of  the  surety  on  the  bond.  As  relates  to  the  affidavit,  we 
think  the  judge  did  not  err.  It  states  in  a  manner  sufficiently  clear,  the  alle- 
gations relied  on,  and  complies  with  the  provisions  of  the  Code  of  Prac- 
tice in  relation  to  affidavits.  The  affidavit  was  in  these  words  :  (Samuel  A. 
Lard,  the  plaintiff  in  the  above  case,  makes  affidavit  that  Reuben 
Strother  and  his  wife  Ann  Strother,  are  justly  indebted  to  your 
affiant  in  the  sum  of  $6000  :  that  said  Reuben  Strother  and  his  wife  Ann, 
reside  out  of  the  State  of  Louisiana,  that  they  have  become  indebted  to 
this  affiant  in  the  aforesaid  sum  of  money,  since  the  rendition  of  two 
judgments  against  this  affiant  in  the  circuit  court  of  Adams  county,  in 
the  State  of  Mississippi,  in  March.  1835,  &c. ;  that  the  fact  of  Strother 
and  wife's  having  received  the  affiant's  interest  in  the  Natchez  Rail- 
Road,  amounting  to  the  sum  of  $6000,  has  come  to  his  knowledge  since 
he  purchased  his  own  property,  and  gave  the  twelve  months'  bond,  on 
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the  4th  June,  1840  :  sold  under  the  order  of  seizure  and  sale  issued  on 
the  two  judgments  rendered  in  the  circuit  court  of  Adams  county,  Mis- 
sissippi, &c.)  But  we  differ  widely  from  the  judge  as  to  the  sufficiency 
of  the  surety  on  the  bond,  and  think  the  principle  he  adopted,  of  look- 
ing to  what  might  be  the  ultimate  liability  of  the  surety,  instead  of  his 
present  means,  as  one  that  may  lead  to  dangerous  results.  Articles 
3011  and  3033  of  the  Civil  Code  provide  that  whenever  a  person  is 
bound  by  law,  or  by  a  judgment,  to  give  a  surety,  he  must  present  one, 
who  in  addition  to  other  qualifications,  has  property  sufficient  to  answer 
for  the  amount  of  the  obligation,  and  article  3012  declares  that  when- 
ever a  surety  received  by  a  creditor,  either  voluntarily  or  by  the  direc- 
tion of  the  law,  becomes  insolvent,  his  place  must  be  supplied  by  an- 
other. In  this  case  Lard  was  bound  to  give  security  for  $9000  ;  he  of- 
fered a  man  whose  debts  are  shown  to  amount  to  about  $14000,  and  his 
property  to  $12000.  The  sherhT  says  that  he  considered  him  good  at 
the  time  he  signed  the  bond,  but  he  looked  to  his  property  without 
knowing  any  thing  of  his  liabilities.  We  do  not,  under  the  evidence, 
consider  James  Clemmons  as  sufficient  surety  on  a  bond  for  $9000,  and 
we  think  that  the  judge  ought  to  have  compelled  the  plaintiff  to  give 
other  security  or  have  dismissed  the  attachment,  and  dissolved  the  in- 
junction. 

On  the  trial,  various  bills  of  exception  were  taken,  which  are  insist- 
ed upon  here. 

The  first  is  to  the  admission  by  the  court,  of  Noah  Barlow  to  testi- 
fy as  a  witness,  on  the  ground  that  he  was  interested.  He  states  that 
he  was  a  creditor  of  the  plaintiff,  and  it  further  appeared  that  all  his 
(plaintiff's)  property  was  affected  by  the  debt  claimed  by  the  appel- 
lants, wherefore  their  counsel  insists,  that  Barlow  had  an  interest  in 
defeating  this  claim,  as  its  defeat  would  give  him  a  chance  of  being 
paid.  This  may  be  true,  but  it  has  been  long  settled,  that  the  fact  of 
being  a  creditor  of  a  party  to  a  suit,  does  not  disqualify  a  witness  from 
testifying  in  it. 

The  next  objection  was,  that  Barlow  was  a  stockholder  in  the  Rail- 
Road  Company,  and  was  therefore  incompetent.  We  see  no  force  in 
this  objection.  The  company  was  not  incorporated,  and  though  it  had 
been,  we  could  see  no  reason  or  authority  for  excluding  one  partner 
in  a  company,  from  testifying  in  a  controversy  between  two  of  his  as- 
sociates, in  relation  to  matters  in  which  he  has  no  interest. 

The  defendants  next  objected  that  the  parol  evidence  of  Barlow 
was  not  the  best  which  the  nature  of  the  case  admitted,  that  he  could 
not  testify  to  the  contents  of  papers  which  were  in  writing*,  and  that  a 
title  to  real  estate  could  not  be  proved  by  his  parol  statements.  But 
the  judge  overruled  all  the  objections,  and  permitted  him  to  testify 
generally.  We  think  that  in  some  of  the  objections  of  the  defendants 
there  is  much  force.  As  to  the  sale  of  the  property  made  by  the  com- 
pany to  the  Corporation  of  Natchez,  it  was  shown  to  have  been  made 
at  auction,  and  a  conveyance  executed  in  writing.  The  mortgage  or 
sale  made  by  the  appellants  to  Roach,  and  that  from   Barlow    himself 
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to  the  defendants,  weie  also  in  writing.  No  reason  is  given  why  the 
originals  or  copies  of  these  instruments,  could  not  be  produced.  No 
efforts  seem  to  have  been  made  to  procure  them,  and  they  would  certainly 
be  hotter  data  to  decide  on,  than  the  recollection  of  the  witness  alone. 
We  are  not  to  be  understood  as  deciding  that  the  parol  evidence  can- 
not  be  admitted  at  all,  but  that  the  same  cause  should  be  shown  why 
the  better  evidence  could  not  be  produced. 

The  defendants  also  objected  to  the  reading,  on  behalf  of  the  plain- 
tiff, of  certain  depositions  taken  before  Robitaille,  at  Natchez,  on  a 
number  of  grounds.  The  judge  overruled  all  these  objections,  and 
admitted  the  depositions  in  evidence,  to  which  the  appellants  excepted. 
The  first  objection  is,  that  the  interrogatories  were  not  served  on  the 
defendants  or  their  counsel,  previous  to  sending  them  to  obtain  the  an- 
swers of  the  witnesses.  The  plaintiff  shows  that  previous  to  the  cause 
being  at  issue,  he  had  filed  the  interrogatories,  and  had  them  served 
on  the  curator  ad  hoc  whom  he  had  procured  to  be  appointed,  and 
this,  his  counsel  contends,  is  sufficient,  and  so  thought  the  judge,  but 
we  cannot  concur  in  the  opinion.  This  is  not  one  of  the  cases  in  which 
a  curator  ad  hoc  should  have  been  appointed  and  the  one  named  never 
acted.  The  remedy  adopted  in  this  case  to  bring  the  parties  into 
court,  is  by  attachment,  and  our  laws  point  out  a  plain  course  to  be 
pursued  in  such  cases.  If  the  appellants  had  no  counsel  within  the 
jurisdiction  of  the  court,  one  should  have  been  appointed  for  them,  and 
the  proceedings  have  been  conducted  contradictorily  with  him,  but  in 
the  case  before  us,  the  appellants  had  counsel  in  the  parish,  who  was 
not  notified  of  these  interrogatories.  The  interrogatories  should  have 
been  presented  to  the  defendants,  or  to  their  counsel,  and  this  not  hav- 
ing been  done,  the  depositions  must  be  rejected. 

Without  the  testimony  of  Duncan,  Ferriday,  Taylor,  Vannerson, 
and  others,  there  is  not  sufficient  evidence  to  sustain  the  judgment  of 
the  lower  court,  but  under  the  circumstances,  we  do  not  think  it  would 
be  just  to  non-suit  the  plaintiff,  who  seems  to  have   equity  on  his  side. 

The  judgment  of  the  District  Court  is  therefore  annulled  and  re- 
versed, and  the  case  remanded  for  a  new  trial,  with  directions  to  the 
judge  below  on  the  trial  thereof,  to  conform  to  the  principles  herein 
expressed  in  relation  to  the  security  on  the  attachment  and  injunction 
bond,  and  the  admission  or  rejection  of  the  evidence,  and  otherwise  to 
conform  to  law,  the  plaintiff  paying  the  costs  of  the  appeal. 

Patterson  for  the  plaintiff. 

Isley  and  Stevens  for  the  appellants. 

SELECTMEN. 

The  Selectmen  of  a  town  may  agree  with  the  owner  of  land  on  the 
amount  of  damages  to  be  paid  to  him  before  opening  a   road  through 

his  land,  and  draw  an  order  therefor. Battles  v.  Braintree   14  Vermont 

R.,p.  348.     (IS43.) 
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SENTENCE. 

A  pannel,  while  undergoing  the  sentence  of  imprisonment  pro- 
nounced against  him  under  a  previous  conviction,  having  been  tried  and 
found  guilty  of  another  charge,  sentenced  to  an  additional  term  of  im- 
prisonment, commencing  from  the  expiry  of  the  former  sentence. 
Regina  v.  Graham,  i  Broun' s  Justiciary  R.  p.  445.     (1844.) 

SHERIFF. 

In  an  action  against  the  sheriff  for  neglecting  to  return  a  fi.  fa.,  the 
plaintiff  is  prima  facia  entitled  to  recover  the  whole  amount  due  on 
his  judgment,  upon  proving  the  alleged  neglect,  without  showing 
that  the  defendant  in  the  fi.  fa,  had  sufficient  property  to  satisfy  it, 
this  may  be  shown  by  the  sheriff  in  mitigation  of  damages. — Pardee  v. 
Robertson,  6  Hill's  R  ,  p.  550.     (1845.) 

A  sheriff  or  constable  is  authorized  to  demand  a  bond  of  indemnity 
from  plaintiff  in  execution  before  levy,  in  all  cases  of  disputed  title  to 
property  ;  and  if  it  be  not  given  he  may  return  the  fieri  facias  no  pro- 
perty found.  He  is  not  bound  to  take  the  responsibility  of  judging  of 
title  in  any  case  where  it  is  disputed.  Saunders  Sf  Martin  v.  Harris,  4 
Humphreys'  R.  p.  72.     (1844.) 

Saunders  &  Martin,  partners,  instituted  an  action  on  the  case 
against  Harris,  sheriff  of  Hardeman  county,  for  a  false  return.  The 
defendant  pleaded  not  guilty,  and  the  case  was  submitted  to  a  jury  at 
the  May  term,  1812,  Dunlap,  Judge,  presiding.  Saunders  &  Martin 
recovered  a  judgment  against  Gallaher,  King  and  others,  in  the  circuit 
court  of  Wayne  county  :  fi.  fa.  issued,  and  was  placed  in  the  hands  of 
Harris,  sheriff  of  Hardeman,  in  which  county  King  resided.  On  the 
day  after  the  fi.  fa.  came  to  the  hands  of  the  she)  iff,  King,  with  the 
view  of  securing  other  creditors,  gave  them  a  deed  of  trust  on  his  pro- 
perty. Harris  addressed  them  a  letter,  informing  them  of  his  wish  to 
have  a  bond  of  indemnity  executed  before  he  levied.  It  does  not  ap- 
pear that  any  bond  was  executed,  and  Harris  returned  the  execution 
"No  property  found." 

The  judge  charged  the  jury,  that  where  there  was  a  deed  of  trust 
of  property  of  defendant  in  execution,  the  sheriff  had  a  right  to  require 
a  bond  of  indemnity  before  levy,  whether  that  deed  of  trust  was  exe- 
cuted before  the  fi.  fa.  came  to  his  hands  or  afterwards,  unless  he  had 
an  opportunity  to  levy  thefi.  fa.  before  the  deed  was  made. 

The  jury  returned  a  verdict  for  the  defendant.  The  plaintiffs 
moved  the  court,  for  a  new  trial,  which  was  overruled,  and  judgment 
rendered. 

The  plaintiffs  appealed. 

Barrey  for  the  plaintiffs. 
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This  is  an  action  on  the  case,  brought  against  the  sheriff  for  a  false 
return  of  nulla  bona,  on  an  execution  in  favor  of  the  plaintiffs.  Plea  : 
not  guilty. 

1.  If  the  sheriff  have  an  opportunity  of  taking  the  defendant  or  his 
goods,  on  a  writ  directed  to  him  for  that  purpose,  and  neglect  to  do  so, 
he  is  liable  to  an  action. —  Watson  on  Sh'ff.  82,  203  ;  7  C.  D.  2S6, 
545. 

2.  An  inquisition  taken  by  a  sheriff,  to  try  the  right  of  property, 
is  not  admissible  in  evidence,  even  in  mitigation  of  damages. — 3  Maule 
&T  Selwyn  175  •    Watson  203 ;  7  C.  D.  552. 

3.  In  an  action  of  this  kind,  the  possession  of  goods  by  the  defend- 
ant in  execution,  is  prima  facia  evidence  of  property,  to  charge  the 
sheriff,  on   a  return  of  nulla   bona.— 2  Teff.  R.  609  ;    7  C.  D.    287  ;  5 

.  Wend.  R.  309. 

4.  The  sheriff  cannot  require  a  bond  of  indemnity,  before  he  pro- 
ceeds to  levy,  unless  the  title  of  the  property  is  disputed. — Nic.  <$•  Car. 
184  ;  8  Cow.  R  05. 

1.  The  "dispute"  must  be  of  such  a  character  as  prima  facia 
to   involve  some  substantial  claim  of  right. 

2.  Here  the  sheriff  knew  the  claim  set  up  to  be  merely  color- 
able ;  as  the  lien  of  execution  overreached  the  deed  of  trust.  This 
he  as  sheriff,  was  bound  to  know. 

5.  The  sheriff  cannot  insist  upon  the  plaintiff  showing  him  goods 
on  which  to  levy,  unless  there  is  reasonable  ground  for  believing  that  he 
may  mistake  and  expose  himself  to  an  action. — 7  Mass.  R.  123. 

6.  A  party  is  not  bound  to  show  property  unless  required  by  the 
sheriff.— 4  Mass.  R.  60 ;  4  Bingh.  R.  197  ;  5  Dowl.  8f  Ry.  R.  95. 

7.  In  an  action  for  false  return,  the  sheriff  is  liable  in  damages  to 
the  whole  amount  of  the  execution. — 5  Day  R.  221. 

Miller  Sf  Fentress  for  the  defendant. 

Turley,  J.  delivered  the  opinion  of  the  comt. 

It  appears  in  this  case,  that  the  defendant,  the  sheriff  of  Hardeman, 
refused  to  levy  and  sell  property  under  an  execution  in  favor  of 
plaintiff,  without  indemnity,  when  the  property  had  been  conveyed  in 
trust  after  the  execution  came  to  his  hands,  but  before  service.  By 
law  the  sheriff  is  entitled  to  ask  indemnity  before  sale  in  all  cases 
when  there  is  a  dispute  as  to  title,  and  why  ?  In  order  that  he 
may  not  be  compelled  to  take  the  responsibility  of  judging  of  title,  which 
was  fixed  upon  him  by  the  common  law,  and  which  would,  with  us,  be 
ruinous  upon  the  officers.  If  not  bound  to  judge  in  one  case  of  title, 
surely  not  in  another  ;  if  not  in  a  difficult  one,  not  in  a  plain  one.  For 
this  would  fix  the  responsibility  upon  a  most  uncertain  basis,  one  per- 
fectly intangible  and  illusory. 

Judgment  affirmed. 
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Assumpsit  will  lie  against  a  sheriff  for  money  collected  by  him, 
without  a  previous  demand. — Lillie  v.  Hoyt,  5  Hill's  R.,  p.  395,  (1844.) 
Crane  v  Dygcrt,  1  Wen d.  534  ;  Armstrong  v.  Garron,  6  Cow.  465. 

A  Sheriff  has  no  power,  after  the  return-day  of  an  execution  in  his 
hands  has  passed,  to  receive  any  money  from  the  defendant  in  the  exe- 
cution, as  a  payment  of  any  part  thereof,  even  though  he  still  retains 
the  execution  in  his  hands.  The  sheriff  is  merely  the  officer  of  the 
law,  to  enforce  the  process  of  the  court,  and  when  that  process  has  ex- 
pired by  limitation,  the  sheriff's  powers  expire  with  it.  The  fact  that 
the  sheriff  is  also  the  special  agent  of  the  plaintiff  in  the  execution,  will 
not  authorize  him,  in  his  official  character,  to  receive  money  upon  the 
execution,  after  the  return  day  has  expired. — Mc  Farland  v.  Wilson,  et 
al.  2  Smedesfy  Marshall's  R.,p.  269.     (1844.) 

The  liability  in  the  bond  does  not  extend  beyond  non-feasance  or 
mis-feasance,  in  respect  to  acts,  which  by  law,  he  is  required  to  perform 
as  sheriff— Ex-Parle  Ree<],  4  Hill's  R.,  p.  572.     (1844.) 

An  officer  is  not  justified  in  opening  an  outer  door  to  seize  goods 
under  execution  process. — Boggs  v.  Vandyke,  et  al.,  3  Harrington's  R., 
p.  288.     (1844.) 

Where  money  has  been  collected  by  a  deputy  sheriff,  by  virtue  of 
his  office,  a  demand  on  him  for  the  money  and  his  refusal  to  pay  it,  are 
equivalent  to  a  demand  and  refusal  on  the  part  of  the  sheriff,  and  will 
enable  the  person  injured  to  sustain  an  action  against  the  latter. — Lyle 
v.  Wilson,  4  North  Carolina  R..p.  226.     1844.) 

A  sheriff  after  having  levied  on  goods  and  chattels,  is  presumed  in 
law  to  have  the  possession  or  custody  of  them,  and  he  must  take  care 
of  them  at  his  peril.  He  may  leave  them  in  the  actual  possession  of 
the  defendant  until  the  day  of  sale,  and  in  such  case,  the  law  will 
consider  the  defendant  as  his  agent  or  bailiff;  but  it  will  be  at  the  risk 
of  the  sheriff  as  between  him  and  the  plaintiff,  in  case  the  goods  are 
wasted,  lost  or  destroyed.  Goods  so  left  by  the  sheriff,  acting  in  good 
faith,  would  not  be  liable  to  seizure  on  a  subsequent  execution,  so  as 
to  avoid  the  first  levy. —  Cumberland  Ba?i?cv.  Harm,  4  Harrison's  R,,  p. 
166,  (1843.)  Janvier  v.  Vandever,3  Harrington's  R.,  p.  29.     (1844.) 

A  sheriff  cannot  with  his  own  money  pay  the  plaintiff  on  an  execu- 
tion, and  afterwards  levy  the  execution  out  of  the  property  of  the  de- 
fendant.— Biglowv.  Provost,  5  Hill's  R.,p.  566.     (1844.) 

A  sheriff  must,  at  his  peril,  avoid  seizing  under  execution  property 
not  belonging  to  the  defendant.  It  is  not  enough  that  he  should  pre- 
sume, even  on  strong  grounds,  that  it  belongs  to  the  latter,  he  must 
know  it. 

One  whose  property  is  illegally  seized  under  an  execution  against 
another  person,  is  not  bound,  on  being  informed  thereof  to  give  any 
notice  to  the  sheriff  He  may  at  once,  seek  relief  by  suit,  unless,  to 
avoid  costs,  he  choose  to  make  an  amicable  demand.  And  where  the 
property  has  been  sold  by  the  sheriff,  he  will  be  entitled  to  recover 
not  the  price  at  which  it  was  sold,  but  its  real  value  at  the  time. 

In  an  action  by  a  third  person  against  the  sheriff  and  the  plaintiffs' 
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in  execution,  for  the  value  of  property  belonging  to  such  third  person, 
illegally  seized  and  sold,  and  the  proceeds  of  which  had  been  applied 
in  satisfaction  of  the  execution,  it  will  be  no  defence  on  the  part  of 
such  plaintiffs  that  they  did  not  authorize  the  seizure.  They  are  bound  ' 
to  indemnity  those  who  have  been  injured  by  the  party  employed  to 
makefile  amount  of  their  execution.  Qui  sentit  commudum,  debet  sen- 
tire  el  onus. — Duperron  v.  Van  Wickle,  Sheriff  and  others,  4  Robinson's 
La.  R.;  p.  39.     (1845.) 

Appeal  from  the  District  Court  of  Pointe  Coupee. — Nichols,  J. 

Martin,  J. — The  dismissal  of  this  appeal  is  asked,  on  the  ground 
that  the  transcript  was  not  filed  on  the  return  day.  The  counsel  for 
the  appellant  urges,  that  the  application  is  too  tardy,  as  it  was  not 
made  until  after  the  transcript  had  been  actually  filed,  and  he  has  re- 
ferred us  to  the  following  authorities.— 10  La.,  502,  506  ;  15  La., 
15  ;  17  La.,  1113.  The  appellee  relies  on  12  La.,  535  ;  8  La.,  206  ; 
7  La.,  176  ;  4  La.,  67;  3  La.,  251  ;  8  Mart.  N.  S.  184.  In  the  case  of 
Desarmcs'  Heirs  v.  Desormes,  17  La.,  115  ;  we  held  that  the 
cases  in  which  the  appeals  were  dismissed,  although  the  transcript  was 
filed  before  the  dismissal  was  asked,  "  were  decided  previous  to  the 
act  of  the  Legislature,  of  March  20th,  1S39,  amending  the  code  of 
practice,  the  19th  section  of  which  cures  the  defects  alleged,  and  if  it 
does  not,  compels  us  to  give  the  parties  time  to  remove  the  objections. 
The  appeal  is,  therefore,  retained." 

The  defendants,  the  sheriff  of  the  parish,  and  the  plaintiffs,  in  two 
writs  of  fi.  fa.,  are  sued  on  the  ground,  that  the  writs  were  executed 
on  a  quantity  of  cotton,  which  was  not  the  property  of  either  of  the 
defendants,  but  that  of  the  present  plaintiff.  The  defendants  pleaded 
the  general  issue,  and  averred  their  inability  to  have  known  or  discov- 
ered that  the  cotton  seized  was  the  property  of  the  plaintiff.  The 
co-defendants  of  the  sheriff  further  pleaded  that  they  never  authorized 
him  to  seize  any  property  of  the  plaintiff,  in  execution*  of  their  judg- 
ment. There  was  a  verdict  and  judgment  for  the  plaintiff  for  8352, 
and  all  the  defendants  appealed,  after  an  unsuccessful  attempt  to  obtain 
a  new  trial.  Our  attention  is  drawn  to  a  bill  of  exceptions,  taken  by 
the  defendants'  counsel,  to  the  refusal  of  the  judge  to  charge  the  jury, 
"  that,  if  a  legal  presumption  authorized  the  sheriff  to  believe  that  the 
cotton  seized  belonged  to  Duperron,  and  if  Duperron  was  informed 
of  the  seizure  of  the  cotton,  and  might  have  given  and  neglected  to 
give  notice  of  his  claims  to  the  sheriff,  either  verbally  or  by  judicial 
proceedings,  they  should  find  fur  the  defendants,  although  they  should 
be  of  opinion  that  the  cotton  belonged  to  Duperron."  Instead  of  this, 
the  court  instructed  the  jury,  that  "the  plaintiff  had  two  remedies, 
either  to  oppose  the  seizure  and  sale,  agreeably  to  the  fifth  section  of 
the'second  cuapter  of  the  code  of  practice,  or  by  instituting  suit ;  that 
if  he  failed  to  have  recourse  to  this  opposition,  he  was  not  precluded 
thereby  from  instituting  suit ;  and  that  if  the  jury  were  of  opinion 
that  the  cotton  belonged  to  him,  they  should  give   him  a  verdict,  not- 
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withstanding  his  having  neglected  to  oppose  the  sale,  or  to  notify  the 
sheriff' that  the  property  was  his."  The  court  did  not  err.  A  sheriff  must, 
at  his  peril,  avoid  seizing,  under  execution,  any  other  property  than  that 
of  defendant.  It  is  not  enough  that  he  should  presume,  even  on  strong 
grounds,  that  the  property  is  the  defendant  s:  he  must  know  it.  A  person 
whose  property  is  illegally  taken  by  the  sheriff,  as  belonging  to  the  de- 
fendant in  an  execution,  is  not  bound,  on  receiving  information  of  the 
fact,  to  give  any  notice  to  the  sheriff.  He  may  at  once  seek  relief  by 
a  suit,  unless  he  wishes  to  avoid  costs,  by  making  an  amicable  demand. 

On  the  merits  the  plaintiff  is  in  possession  of  a  verdict. 

The  facts  are,  that  he  had  rented  a  field,  the  property  of  the  de- 
fendant in  the  fi.fa.,  and  that  the  sheriff  seized  the  cotton  raised  there- 
on, to  satisfy  his  co-defendant's  execution.  The  plaintiff  worked  six. 
slaves  on  the  field,  and  had  the  necessary  oxen  and  farming  utensils, 
but  was  aided  by  the  defendant  in  execution,  who  had  two  slaves,  and 
a  woman  with  a  small  child.  The  testimony  does  not  enable  us  to  as- 
certain whether  the  plaintiff  was  to  remunerate  the  defendant  in  the 
execution,  for  the  rent  of  the  land  and  the  labor  of  his  slaves,  by  a 
portion  of  the  crop  or  otherwise. 

However,  as  he  has  restrained  his  claim  to  three-fourths  of  the 
cotton,  we  assume  the  one-fourth  of  it  was  the  property  of  the  latter. 
As  the  sheriff  had  great  difficulty  in  ascertaining  the  rights  of  the  par- 
ties to  their  respective  portions  of  the  crop,  vindictive  damages  ought 
not  to  be  given  against  him. 

It  appears  that  the  cotton  sold  for  one  cent  and  a  half  a  pound  in 
the  seed  ;  which  in  our  opinion,  is  equivalent  to  six  cents  of  clean 
cotton ;  but  the  plaintiff  is  entitled  to  the  value  of  his  property  ille- 
gally seized,  and  cannot  be  compelled  to  remain  satisfied  with  the 
price  at  which  the  sheriff  sold  it.  A  witness  deposes  that  he  sold  his 
cotton  that  year  for  eight  cents  a  pound.  The  plaintiff  has  not  en- 
abled us  to  ascertain  what  would  be  the  expense  of  carrying  the  cot- 
ton to  the  gin,  the  toll  claimed  by  the  keeper,  the  freight  to  market,  or 
the  charges  attending  the  sale,  so  that  we  are  unable  to  say  whether 
the  purchaser  of  the  cotton  at  a  cent  and  a  half  in  the  seed,  had  a 
better  bargain  than  if  he  had  purchased  the  witness's  cotton  at  eight 
cents.  We  therefore  assume  that  the  cotton  was  sold  by  the  sheriff  at 
its  fair  value.  It  brought  $228  21.  The  plaintiff  is  entitled  to  three- 
fourths  thereof,  or  $171  lof.  The  plea  of  the  sheriff's  co-defendants, 
that  they  did  not  authorize  the  seizure  of  the  plaintiffs  property,  can- 
not avail  them.  It  was  seized  by  a  person  whom  they  had  employed 
to  make  the  amount  of  their  judgment.  They  would  have  had  the 
benefit  of  his  services,  had  he  acted  correctly,  and  they  are  bound  to 
indemnify  the  party  who  was  injured  if  he  acted  otherwise. — Qui  sen- 
tit  commodwm,  debit  sentircet  emus. 

It  is,  therefore,  ordered  that  the  judgment  be  annulled,  and  that 
the  plaintiff  recover  from  the  defendants,  in  solido,  the  sum  of  $171  15^ 
with  costs  in  the  District  Court:  those  of  the  appeal  to  be  borne  by 
the  plaintiff' and  appellee.  15 
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Where  S.  was  convicted  for  a  contempt  for  violating  an  injunction 
uj)on  a  creditor's  bill,  and  was  fined  $3,000  for  the  damages  sustained 
by  the  complainant  by  such  misconduct ;  and  a  mittimus  was  issued 
to  the  sheriff  of  the  county  of  Niagara,  to  commit  to  the  common  jail 
of  the  county,  upon  which  mittimus  he  was  arrested  by  the  sheriff:  and 
S.  immediately  sued  out  a  writ  of  habeas  corpus  before  the  first  judge 
of  the  county,  and  such  first  judge,  when  S.  was  brought  before  him, 
dh'ected  notice  of  the  hearing  to  be  given  to  the  complainant's  solici- 
tor, and  by  a  written  order  committed  S.  to  the  custody  of  the  sheriff 
in  the  mean  time,  and  the  sheriff  omitted  to  keep  S.  in  custody,  but 
allowed  him  to  go  at  large  until  the  time  for  the  hearing,  when  he  pro- 
duced him  before  the  judge,  and- the  judge  remanded  him  to  prison; 
and  the  sheriff,  when  S.  was  so  remanded  to  prison,  took  him  to  his 
sitting  room  in  the  court  house  where  he  resided,  being  a  part -of  the 
building  appropriated  for  the  common  jail,  and  did  not  confine  or  im- 
prison him  by  locking  the  door  or  otherwise  :  Held,  that  suffering  the 
prisoner  to  go  at  large,  pending  the  proceedings  upon  the  habeas  corpus, 
was  an  escape. 

Held  farther,  that  suffering  the  prisoner  to  go  at  large  in  the  sher- 
iff's sitting  room,  after  he  was  remanded  to  prison,  was  also  ah  escape. 

Held  also,  that  the  sheriff  was  guilty  of  a  contempt  in  thus  suffering 
the  prisoner  to  go  at  large,  and  in  wilfully  refusing  and  neglecting  to 
execute  the  process  of  the  court  committing  S.  to  prison. 

Where  a  defendant  who  is  imprisoned  in  execution  is  brought  up 
by  the  sheriff,  upon  a  habeas  corpus  before  a  judge  ov  commissioner 
at  a  place  distant  from  the  prison,  and  such  defendant  is  to  be  detained 
a  short  time  only,  and  it  would  be  inexpedient  to  transport  him  back 
to  the  jail  for  safe  custody  until  the  decision  upon  the  habeas  corpus, 
it  will  not  be  an  escape,  or  a  contemning  of  the  process  of  the  court, 
for  the  sheriff  to  detain  him  in  actual  custody  out  of  the  common  jail, 
although  the  prisoner  is  committed  to  the  custody  of  the  sheriff  who 
brings  him  up 

But  as  such  prisoner  is  still  in  the  custody  of  the  sheriff,  under  the 
original  process  of  commitment,  as  well  as  under  the  order  of  the 
judge,  it  is  an  escape  if  the  sheriff  voluntarily  suffers  him  to  go  at  large 
without  restraint. 

Where  a  sheriff  is  ordered  by  a  writ  of  habeas  corpus  to  bring  up 
the  body  of  a  person  in  execution,  it  is  his  duty  to  convey  him  by  the 
shortest  and  most  convenient  route  to  the  court  or  officer  where  the 
writ  is  returnable.  And  if  he  takes  the  prisoner  by  any  other  than 
the  shortest  and  most  convenient  route,  merely  to  accommodate  him, 
or  suffers  him  to  go  at  large  to  attend  to  his  own  affairs,  it  is  an  escape 
although  he  has  him  at  the  return  of  the  writ. 

So  where  the  habeas  corpus  issues  at  one  term  and  directs  the 
sheriff  to  bring  up  a  prisoner  who  is  in  execution,  before  the  court  at 
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the  ensuing  term,  if  the  sheriff  lets  him  go  at  large  in  the  mean  time, 
it  is  an  escape  ;  although  he  appears  with  him  in  custody  at  the  return 
of  the  writ. 

It  is  an  escape,  if  a  sheriff  permits  a  prisoner,  who  is  committed 
to  prison  upon  a  conviction  for  a  contempt,  to  go  at  large  in  the  sit- 
ting room  occupied  by  the  sheriff's  family,  although  such  room  is  a 
part  of  the  building  which  contains  the  jail.  For  it  is  the  sheriff's 
duty  to  keep  such  prisoner  in  that  part  of  the  building  which  is  ap- 
propriated for  the  prison,  and  in  the  same  manner  as  by  law  he  is 
required  to  keep  prisoners  charged  with  criminal  offences. 

It  is  a  misdemeanor  at  the  common  law  for  the  sheriff  to  permit 
a  prisoner,  charged  with  a  criminal  offence,  and  committed  for  trial, 
to  go  at  large  out  of  that  part  of  the  building  appropriated  for  the 
purposes  of  a  prison,  into  the  part  occupied  by  the  sheriff  as  a  resi- 
dence for  himself,  and  his  family,  and  without  taking  any  precautions 
for  his  escape. 

When  the  U.  S.  district  judge  issued  a  habeas  corpus  directing 
the  sheriff  to  take  a  prisoner,  who  was  in  jail  upon  a  conviction  for 
contempt,  before  the  prisoner's  assignee  in  bankruptcy,  at  his  office 
in  Lockport,  at  all  times  required  by  such  assignee,  for  the  purpose  of 
arranging,  explaining  and  aiding  in  making  out  the  accounts  of  the 
bankrupt's  estate,  and  such  sheriff,  after  receiving  such  habeas  corpus, 
permitted  such  prisoner  to  go  at  large  ;  Held,  that  this  was  an  escape. 

Held  also,  that  the  sheriff,  under  such  a  writ  of  habeas  corpus,  was 
not  authorized  to  carry  the  prisoner  to  any  other  place  than  the  office 
of  the  assignee,  nor  to  remain  at  such  office  with  him  for  any  longer 
time  than  the  assignee  himself  remained  there.  And  that  when  the 
assignee  left  his  office,  it  was  the  sheriff's  duty  to  take  the  prisoner 
back  to  jail,  and  to  return  him  to  the  office  from  time  to  time  when  the 
assignee  required  his  attendance  there  for  the  purposes  intended  by  the 
habeas  corpus. 

Held  further,  that  such  habeas  corpus  gave  to  the  assignee  no  right 
to  the  custody  of  the  prisoner,  nor  any  right  to  direct  the  sheriff  in  the 
execution  of  his  duty.  Nor  did  it  give  him  the  power  to  discharge  the 
prisoner,  01  to  keep  him  out  of  the  prison  for  an  indefinite  period. 

In  the  case  of  a  habeas  corpus  ad  testificandum,  the  prisoner  is  to  be 
taken  by  the  most  direct  and  convenient  route,  and  at  the  proper  time, 
to  the  court  or  place  where  the  prisoner  is  to  give  his  evidence  ;  and 
after  that  purpose  is  accomplished  the  sheriff  must  return  with  him 
directly  to  prison. 

And  if  the  sheriff  voluntarily  suffers  the  prisoner  to  go  at  large, 
out  of  his  custody,  in  the  mean  time,  or  if  he  goes  with  him  out  of  the 
way,  to  accommodate  him  and  answer  his  own  purposes,  and  not  in  the 
accomplishment  of  the  legitimate  purposes  of  the  writ,  it  is  an  escape 
for  which  the  sheriff  is  liable. —  The  People  v.  Stone,  10  Paige's  Ch.  R., 
p.  606.     (1S45.) 
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A.  agreed  to  let,  and  B.  to  hire  A's  vessel  for  six  calendai  months, 
during  which  B.  was  to  possess  the  exclusive  use  and  disposal  of  the 
whole  reach  and  burthen  of  the  vessel  with  the  exception  of  the  cabin, 
together  with  room  for  the  usual  accommodation  of  the  crew,  and  for 
storage  of  stores  and  provisions,  that  the  master  should  as  often  as  B's 
interest  should  require,  take  on  board,  and  properly  stow,  all  lawful 
goods  to  the  extent  of  a  full  and  complete  cargo.,  tendered  for  that  pur- 
pose, arid  proceed  therewith,  upon  such  voyages  as  B.  should  direct, 
and  that  he  should  deliver  the  goods  agreeably  to  bills  of  lading,  that 
the  fi  eight  and  primage  of  such  goods  should  be  payable  to  B.  or  his 
order,  that  in  the  event  of  the  completion  of  the  six  months,  while  the 
vessel  was  upon  a  voyage,  or  after  she  had  commenced  taking  goods 
on  board  for  a  voyage,  the  term  of  that  agreement  should  be  pro- 
longed until  the  discharge  of  her  cargo,  that  the  owners  or  masters 
should  keep  the  vessel  tight,  &c.  In  consideration  whereof  B.  agreed 
to  pay  to  A.  at  a  certain  rate  per  ton  per  month,  by  certain  installments, 
together  with  port  charges,  &c,  that  B.  should  have  the  privilege  of  put- 
ting in  a  master  of  his  own  appointment,  he  finding  the  cabin  with  all 
stores,  and  paying  his  wages,  B.  allowing  whatever  rate  of  wages  A. 
paid  his  own  master,  and  A.  was  not  to  be  responsible  for  the  master's 
acts,  should  he  deviate  from  the  charter,  but  B.  was  to  be  responsible  to 
A.  for  the  conduct  and  integrity  of  such  master :  Held,  that  the  pos- 
session of  the  vessel  was  given  up  by  A.  to  B.  during  the  contract,  that 
the  master  appointed  by  B.  was  in  possession  of  the  cargo  as  his  agent, 
and  not  as  the  servant  of  A  ;  that  personal  ci'edit  was  given  to  B.  for 
the  payment  of  the  bill  of  the  vessel,  and  that  no  lien,  &c,  upon 
the  goods  was  recovered,  as  a  security  for  the  payment  of  such  hire. 
Belcher  v.  Capper,  4  Manning  $  Granger's  JR.,  p.  502.      (1S44.) 

SLANDER. 

A  party  having  raised  an  action  of  damages  against  the  editor  and 
proprietors  of  a  newspaper  for  a  libel  contained  in  a  letter  from  a  cor- 
respondent therein  published,  on  the  narrative  that  they  refused  to  dis- 
close the  author.  Held,  that  the  defendants,  being  willing  to  take  the 
sole  responsibility  of  the  publication  weie  not  bound  to  produce  the 
original  letter. — Lowe  v.  Taylor  ct  als.,  5  Session  Cases,  p.    1261.      (1813.) 

He  who  repeats  a  slander  without  giving  his  author,  or  if  he  gives 
his  author  with  a  malicious  intent,  is  himself  liable  to  an  action  for  the 
slander. — Mc  Brayerv.  Hill,  UNorth  Carolina  R.,  p.  136.     (1844.) 

In  an  action  for  verbal  slander,  the  words  used  must  be  set  out  in 
the  declaration,  that  the  defendant  may  have  notice  of  the  particular 
charge  which  he  is  required  to  answer,  and  they  must  be  proved,  not 
literally,  but  substantially  as  alleged. — Bassett  v.  Shopford,  11  New 
Hampshire  R.,  p.  127.     (1844.) 
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In  actions  for  slanderous  words,  the  jury  are  to  determine  the 
6ense  in  which  the  defendant  spoke  the  words,  and  the  truth  of  the 
innuendoes  alleged. — Smith  et  ux.  v.  Miles,  15  Vermont  R.,  p.  245 
(1844.) 

SOLICITOR. 

Where  a  solicitor  appears  for  a  party,  proceedings  will  not  be  set 
aside  because  he  gave  him  no  authority  to  appear.  The  remedy  is 
against  the  solicitor. — Hoffmire  v.  Hoffmire,  3  Edwards'  Ch.  R.,  p.  173 
(1S43.) 

If  a  solicitor,  knowing  that  money  in  court  belongs  to  one  person, 
presents  a  petition  and  obtains  payment  to  another,  he  is  personally 
responsible.  The  principle  applies  if  he  has  merely  a  knowledge  of 
circumstances  which,  if  duly  considered,  would  lead  to  a  knowledge  of 
the  fact. — Ezart  v.  Lister,  5  Beavan's  R.,p.  5S5.     (1S44.) 

SPECIFIC  PERFORMANCE. 

Specific  performance  is  not  to  be  compelled,  where  there  has  been 
accident,  mistake  or  fraud. — Sch?r.idtv.  Livingston,  3  Edwards'1  Ch.  R.,p. 
213.     (1843.) 

STAKE-HOLDER. 

A  defendant  holding  funds  in  his  hands  as  a  stake-holder,  or  for  the 
benefit  of  others,  may  be  sued  in  assumpsit  for  money  had  and  received, 
and  a  special  judgment  and  execution  had  on  equity  principles  ap- 
plied in  Pennsylvania  in  common  law  forms  of  proceedings,  and  the 
court  will  control  the  execution  of  the  process  by  ordering  the  money 
to  be  brought  into  court  or  otherwise. 

One  having  funds  in  his  hands  as  stake -holder  or  agent  for  others, 
may  be  sued,  though  he  has  never  been  called  on  to  settle  his  accounts 
in  the  Common  Pleas,  and  though  he  is  administrator  de  bonis  non  of 
one  from  whom  the  funds  passed,  such  property  forming  no  part  of 
the  estate  of  the  testator,  and  not  being  within  the  jurisdiction  of  the 
Orphans'  Court  to  settle  and  distribute. — Aycinenia  v.  Peries,  6  Watts  <Sf 
Sergeant's  R.,  p.  243.     (1844.) 

STATUTES. 

The  legislature  have  no  power  to  authorize  the  construction  of  a 
rail-road  across  a  highway  without  providing  for  a  compensation  to  the 
owner  of  the  land  over  which  it  passes. —  The  Trustees  of  the  Presby- 
terian Society  in  Waterloo  v.  The  Auburn  8f  Rochester  Rail  Road  Co.,  3 
Hill's  R.,  p.  567  ;   (1843.)    Taylor  v.  Porter,  4  Hill's  R.,  p.  140.     (1844.) 
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STEAMERS. 

The  owners  of  a  steamer  employed  in  carrying  freight  and  passen- 
gers for  hire  are  responsible  as  partners  and  common  carriers  in  sohdo, 
for  any  loss  of  property  confided  to  them,  occasioned  by  want  of  care 
or  skill  in  those  in  charge  of  the  boat. — Kelly  v.  Benedict  et  al.  owners 
of  steamer  General  Brotvn,  5  Robinson's  La.  R.,  p.  138.     (1845.) 

To  recover  of  the  owners  of  a  steamer,  as  common  carriers,  the 
value  of  property  lost  or  destroyed  by  them,  it  is  sufficient  to  allege 
that  the  defendants  undertook  as  carriers  to  convey  the  property  for  hire, 
and  failed  to  do  so.  Any  specification  of  the  acts,  or  neglect  which 
occasioned  the  loss,  may  by  regarded  as  surplusage,  and  can  furnish  no 
ground  for  excepting  to  the  petition  as  uniting  distinct  causes  of  action, 
a  cause  ex  contract?/,   with  one  ex  delicto. 

Where  it  appears  from  the  return  of  the  Commissioner  that  a 
witness  whose  deposition  was  taken  by  him,  was  cross-examined  by  a 
member  of  the  bar,  not  the  counsel  of  record  of  the  party,  it  will  be 
presumed  that  he  had  authority  to  appear  either  from  the  client,  or 
his  counsel  of  record,  unless  his  authority  be  denied  on  oath. 

The  return  of  "  not  found"  on  a  subpoena  for  a  witness,  and  proof 
that  he  resides  out  of  the  state  will  authorize  the  admission  of  his  testi- 
mony taken  under  a  commission. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian  J. 

Lockett  and  Micow,  for  the  plaintiff. 
Chim  and  Grymcs,  for  the  appellants. 

Bullard,  J. — The  plaintiff  represents  that  he  put  on  board  the 
steamboat  General  Brown,  belonging  to  the  defendants,  and  then  de- 
scending the  Mississippi,  about  thirty  horses,  to  be  transported  to,  and 
delivered  in  New  Orleans.  That  after  the  horses  were  taken  on  board 
and  when  the  boat  was  at  or  about  the  town  of  Helena,  through  the 
negligence  and  misconduct  of  the  captain,  officers  and  crew,  her  boilers 
exploded,  whereby  twelve  of  his  horses  were  killed,  and  others  badly  in- 
jured, and  a  quantity  of  provender  was  destroyed.  He  fui'ther  repre- 
sents, that  after  the  boat  stopped  at  Helena,  the  safety  valve  was  not 
opened  so  as  to  let  off  steam,  and  none  was  suffered  to  escape  while 
lying  at  said  place,  and  that  the  explosion  was  occasioned  by  such  ne- 
glect in  the  attempt  to  put  off  from  the  landing.  He  further  avers, 
that  the  officers  of  the  boat  were  running  in  contravention  of  the  act 
of  Congress  of  the  7th  of  July,  1838.  He  alleges  the  horses  destroyed 
to  be  worth  $3600.  He  prays  for  judgment  against  the  owners  as 
common  carriers,  and  bound  in  solido  as  partners. 

The  case  was  submitted  to  a  jury,  whose  verdict  was  in  favor  of 
the  plaintiff  for  $2500,  and  against  the  defendants  in  solido.    The  plain- 
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tiff  entered  a  remittitur  for  $500,  and  judgment  being  rendered  for  the 
balance  against  the  defendants  in  solido,  they  have  appealed. 

Before  the  trial  it  appears,  that  the  defendants  offered  to  file  an  ex- 
ception to  the  petition,  for  that  the  plaintiff  had  made  out  in  his  peti- 
tion a  cause  of  action,  ex  contractu,  and  in  the  same  petition  had  set 
forth  a  cause  of  action,  ex  delicto,  thus  attempting  in  the  same  suit,  to 
unite  separate  and  distinct  causes  of  action. 

The  court  did  not  err  in  rejecting  this  exception.  The  petition  sets 
forth,  in  our  opinion,  only  a  cause  of  action  growing  out  of  the  contract 
to  convey  a  number  of  horses,  for  hire  as  common  carriers,  setting  forth 
in  general  terms,  that  apart  of  them  was  lost  by  the  fault  of  the  captain 
and  officers  of  the  boat,  and  then  setting  forth  specifically  in  what  their 
negligence  and  default  consisted.  But  it  is  upon  the  contract  that  the 
plaintiff  grounds  his  right  to  recover.  That  part  of  the  petition  which 
specifies  the  acts  of  negligence  which  occasioned  the  loss  may  be  re- 
garded as  surplusage.  It  would  have  sufficed  to  allege,  that  the  defend- 
ants undertook  as  carriers,  to  convey  the  horses  for  hire,  and  had  failed 
to  do  so,  leaving  to  the  defendants  to  prove  that  they  were  prevented 
from  complying  with  their  contract  by  vis'  major. 

It  is  contended  that  neither  of  the  defendants  was  on  board,  and 
could  not,  therefore,  have  prevented  the  accident,  and  consequently  are 
not  liable  according  to  Article  2299  of  the  Civil  Code.  In  support  of 
this  ground,  we  are  referred  to  the  case  of  Palfrey  v.  Kerr  et  at.,  8 
Mart.  N.  S.,  504. 

The  article  above  cited,  comes  under  the  head  of  offences,  and 
quasi-offences  in  the  code,  and  only  makes  the  employer  liable  for  the 
torts  of  servants  and  overseers,  when  they  could  have  prevented  the 
act  which  caused  the  damage,  and  failed  to  do  so.  But,  in  the  present 
case,  the  contract  was  made  with  the  captain,  acting  within  the  scope 
of  his  authority,  and  it  was  violated  by  a  failure  through  his  negli- 
gence, to  deliver  the  horses.  We  have  already  said,  that  this  does  not 
appear  to  us  to  be  an  action  for  a  quasi-offence. — Barataria  and  La- 
fourche Canal  Co.  v.  Field  et  al.,  17  La.  421. 

It  is  next  urged,  that  the  court  erred  in  not  rejecting  a  deposition  of 
Hoaglan,  which  was  objected  to  on  the  ground,  that  it  was  taken  with- 
out notice,  without  interrogatories  served  upon  the  defendants,  and  that 
the  certificate  of  the  commissioner,  that  Mr.  Josephs  appeared  for  the 
counsel  of  record,  was  extra-judicial;  and  because  it  did  not  appear, 
that  the  witness  was  not  within  the  jurisdiction  of  the  court,  at  the  time 
of  the  trial. 

The  court  did  not  err.  It  is  apparent  on  the  face  of  the  deposition, 
that  the  witness  was  cross-examined,  and  we  are  to  presume  that  Mr. 
Josephs  had  authority  to  appear,  either  from  the  client,  or  the  counsel 
of  record,  unless  the  authority  be  denied  on  oath.  Before  the  deposi- 
tion was  read  to  the  jury,  a  witness  swore  that  Hoaglan  was  not  a  resi- 
dent of  the  city  or  state,  and  a  subpoena  was  produced  with  a  return 
of  "not  found." 

Upon  the  merits,  we  are  of  opinion  that  the  evidence   authorized 
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the  jury  to  conclude,  that  the  loss  was  occasioned  by  the  want  of  care 
and  skill  in  those  who  had  charge  of  the  steamboat.  She  remained  at 
the  landing  from  five  to  fifteen  minutes,  and  the  weight  of  evidence  is, 
that  during  that  time,  there  was  no  escape  of  steam,  and  that  the  fires 
were  kept  up.  Independently  of  the  Act  of  Congress  of  ]  838,  there 
is  enough  to  satisfy  us  lhat  the  officers  of  the  steamboat  were  in  fault, 
and  that  the  explosion  can  be  accounted  for  on  no  other  hypothesis. 

The  amount  of  indemnity  to  which  the  plaintiff  is  entitled,  is  more 
doubtful.  The  jury  found  $2,500,  the  plaintiff  remitted  $500,  and  the 
court  below  was  satisfied  with  that,  as  a  just  measure  of  indemnity,  and 
we  cannot  say  it  is  so  unsupported  by  evidence,  as  to  authorize  us  to 
interfere. 

Judgment  affirmed. 

STOPPAGE  IN  TRANSITU. 

In  equity,  a  transfer  of  goods  for  valuable  consideration  by  a  con- 
signee for  a  limited  purpose,  does  not  destroy  the  consignor's  right  of 
stoppage  in  transitu,  ultra  the  particular  lien  of  the  transferee. — Spal- 
ding v^Rudi?ig,  6  Beavaris  R.,p.  376.     (1845.) 

SUNDAY. 

A  promissory  note  made  on  Sunday  is  not  for  that  cause  void.  Geer  v. 
Putnam,  10  Mass.,  312.  All  acts  in  the  transaction  of  business  done  on 
Sunday,  are  as  valid  as  if  done  on  any  other  day  of  the  week,  unless 
prohibited  by  common  law  or  statute. — Styles  v.  Smith,  12  Wend.,  57. 
Where  a  jury  are  so  unfortunate  as  not  to  agree  until  they  encroach 
on  tne  Lord's  day,  it  is  a  work  of  necessity,  and  legal  then  to  receive 
their  verdict.  Van  Riper  v.  Van  Riper,  1  South,  157;  Pierce  \ .  Faucon- 
herg,  1  Bur.,  292 ;  Regina  v.  Rosenberg  and  Wife,  1  Brouris  Justiciary  R., 
p.  367.     (1844.) 

SUPERSEDEAS. 

An  execution  may  be  superceded  if  an  unjust  or  improper  use  ia 
attempted  to  be  made  of  it,  although  the  execution  be  authorized  by 
the  judgment. — Lockhart  el  al.  v.  McElroy  4  Alabama  R.,  p.  572. 
(1843.) 

SURETY. 

The  rule  of  law  is  settled,  that  extending  to  the  principal,  further 
time  of  payment,  will  discharge  the  surety,  unless  there  be  evidence 
of  assent  by  the  surety,  to  such  extension. — Solomon  v.  Gregory,  4  Har- 
rison's R.,p.  112.     (1S43.) 

A  surety  who  has  paid  money  for  his  principal,  may  be  substituted 
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in  equity  to  the  lien  which  the  creditor  may  have  had  on  the  property 
of  the  principal  debtor. —  Wade  v.  Green,  3  Humphreyi  R.,  p.  546. 
(1843  ) 

A  party  became  surety  in  a  bond  for  the  fidelity  of  a  commission 
agent  to  his  employers.  After  some  time,  the  employers  discovered 
ii  regularities  in  the  agent's  accounts,  and  put  the  bond  in  suit.  The 
surety  then  instituted  a  suit  to  avoid  the  bond,  on  the  ground  of  con- 
cealment by  the  employers,  of  material  circumstances  affecting  the 
agant's  credit  prior  to  the  date  of  the  bond,  and  which,  if  communi- 
cated to  the  surety,  would  have  prevented  him  from  undertaking  the 
obligation.  On  the  trial  of  an  issue  whether  the  surety  was  induced 
to  sign  the  bond  by  undue  concealment  or  deception  on  the  part  of  the 
employers,  the  presiding  judge  directed  the  jury,  that  the  concealment, 
to  be  undue,  must  be  wilful  and  intentional,  with  a  view  to  the  advan- 
tages the  employers  were  thereby  to  gain  : — 

Held,  by  the  Lords,  (reversing  the  judgment  of  the  court  of  ses- 
sions) that  the  direction  was  wrong  in  point  of  law.' 

Mere  non-communication  of  circumstances  affecting  the  situation  of 
the  parties,  material,  for  the  surety  to  be  acquainted  with,  and  within 
the  knowledge  of  the  person  obtaining  a  surety  bond,  is  undue  con- 
cealment, though  not  wilful  or  intentional,  or  with  a  view  to  any  ad- 
vantage to  himself. — Railton  v.  Mathews,  etals.  10  Clark  fyFinncllys  Ap- 
peal Cases  934.     (1845.) 

The  respondents,  Mathews  and  Leonard,  carried  on  business  in 
partnership  in  Bristol  :  their  business  extended  to  Scotland,  and  was 
conducted  by  their  agents  in  Glascoiv,  Messrs.  Rowley  ty  Hicks  acted 
as  such  agents  from  January  1832  to  February  1S34,  when  they  dis- 
solved partnership,  and  it  became  necessary  for  the  respondents  to 
make  a  new  appointment  of  agency.  Hicks  and  Rowley  then  severally 
applied  for  the  appointment.  The  respondents  gave  it  to  Hicks.  The 
appointment  was  by  letter,  dated  Bristol,  2d  January,  1834,  in  these  terms, 
"Sir  : — We  appoint  you  as  our  agent  for  the  sale  of  dye  wares  and  to 
collect  all  our  monies.  You  finding  us  security  for  30007  as  pro- 
posed." 

Hicks,  upon  being  so  appointed,  entered  upon  the  agency,  or  rather 
continued  the  agency  held  before  by  him  and  Rowley.  Being  after- 
wards required  by  the  respondents  to  find  the  security,  he  proposed  his 
brother,  who  resided  in  England,  and  the  appellant  who  was  a  writer 
in  Glascow.  The  respondents  agreed,  to  accept  the  proposed  suieties 
without  any  communication  with  either  of  them,  and  the  necessary 
bond  having  been  prepared  and  transmitted  to  the  agent  was  sub- 
scribed by  him  and  by  the  appellant  at  Glascow  in  September,  and  by 
the  other  surety  in  October,  1  835.  The  bond  was  in  the  English  form, 
and  in  the  penal  sum  of  $4000/,  conditioned  that  the  agent  should 
faithfully  conduct  himself  as  the  clerk  and  commission  agent  of  the  re- 
spondents, and  satisfactorily  account  to  them  for  all  monies  received  on 
their  account. 

In  May  1837,  the  respondents  discovered  that  Hicks  had  acted  un- 
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faithfully  in  the  agency,  and  had  contrived  to  apply  their  monies  to  hia 
own  use  to  a  large  amount.  They  gave  notice  of  this  discovery  to  the 
sureties,  and  subsequently,  by  the  third  respondent,  their  mandatory  in 
Scotland  raised  an  action  against  all  the  obligors  in  the  bond,  concluding 
for  count  and  reckoning  of  the  whole  of  the  agent's  acting,  and  for 
payment  of  the  4000/.  or  such  part  thereof  as  might  be  found  to  be 
due  by  the  agent. 

The  appellant  alone  defended  the  action,  but  before  any  final  judg- 
ment was  pronounced,  he  raised  an  action  against  the  respondents  for 
reduction  of  the  bond,  upon  various  grounds  :  principally  on  this, 
"that  the  bond  was  obtained  fraudulently  by  the  respondents,  and  on 
the  procurement  thereof  they  were  guilty  of  a  fraudulent  concealment 
of  material  circumstances  known  to  them,  and  deeply  effecting  the 
credit  and  trustworthiness  of  the  said  Hicks."  The  libel  then,  after 
stating  various  circumstances  importing  the  respondent's  knowledge  of 
Hicks'  misconduct  and  irregularities  in  the  agency  during  the  period 
of  his  partnership  with  Rowley,  summed  up  the  whole  statement  to 
this  effect :  That  although  at  and  prior  to  the  time  of  receiving  the 
bond,  the  respondents  had  been  made  acquainted  with  the  misconduct 
of  Hicks  in  misapplying  the  funds  of  the  firm  of  Rowley  Sf  Hicks  to  his 
own  private  purposes,  and  although,  from  their  own  experience,  of  his 
gross  irregularities  under  the  agency,  they  were  perfectly  aware  that 
he  was  unworthy  of  trust,  they  totally  failed  to  communicate  (to  the 
sureties)  the  said  circumstances,  or  either  of  them,  or  the  existence  of 
any  balance  on  the  agency  accounts  then  standing  against  Hicks ;  on 
the  contrary,  while  they  accepted  and  took  possession  of  the  bond,  they 
fraudulently  suppressed  and  concealed  the  said  whole  facts  and  cir- 
cumstances, regarding  the  conduct  and  irregularities  of  Hicks,  and  the 
state  of  his  accounts,  which  circumstances  were  wholly  unknown  to 
the  appellant,  and  the  respondents  by  their  whole  conduct  in  the  premises 
deceived  and  misled  the  appellant  into  the  belief  that  Hicks  was  in  every 
respect  trustworthy,  while  they  well  knew  the  reverse,  whereby  the 
bond  was  obtained  by  them  through  fraud  and  deceit,  and  the  undue 
concealment  of  material  facts,  which  they  knew,  if  communicated,  would 
have  prevented  the  appellant  from  undertaking  the  said  obligation,  or 
subscribing  the  bond,  or  the  respondents  were  guilty  of  fraudulent 
concealment  of  material  circumstances  in  .obtaining  the  bond,  and  the 
same  was  therefore  null  and  void. 

The  two  actions  were  afterwards  conjoined,  and  issues  were  directed ; 
the  first  issue,  which  was  in  the  appellant's  action  and  was  first  tried, 
being,  "whether  the  pursuer,  E.  Railton,  was  induced  to  subscribe  the 
bond  by  undue  concealment  or  deception  on  the  part  of  the  defenders 
or  either  of  them." 

The  Tiord  Justice-Clerk,  who  presided  at  the  trial,  in  the  course  of  his 
charge  to  the  jury,  directed  them  that  under  this  issue  "the  conceal- 
ment must  be,  first,  of  things  known  to  the  defenders  of  which  they 
had  strong  and  grave  ground  to  suspect;  secondly,  that  the  conceal 
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merit  therefore  being  undue,  must  be  wilful  and  intentional,  with  a 
view  to  the  advantage  they  were  thereby  to  receive. 

The  jury  found  a  verdict  in  favor  of  the  respondent,  and,  in  effect, 
sustaining  the  bond  ;  whereupon  the  appellant's  counsel  took  an  excep- 
tion to  the  learned  judge's  direction  to  the  jury. 

The  bill  of  exceptions  was  argued  before  the  Lords  of  the  Second 
Division,  who,  by  an  interlocutor  of  the  31st  of  January,  1844,  disal- 
lowed the  same,  (6  Bell,  Murray,  Young  Sf  Tennant,  540 — 565 ;  S. 
C.  16  Dunbar,  Beveridge  fy  Fordyce  252, J  and  refused  to  grant  anew 
trial,  and  appointed  judgment  to  be  entered  up  on  the  verdict. 

The  appeal  was  against  that  interlocutor. 

Mr.  Sergeant  Talford  and  Mr.  Fleming,  for  the  appellant,  after 
stating  the  evidence  as  set  forth  in  the  bill  of  exceptions,  said,  it  showed 
clearly  that  the  respondents,  before  they  took  the  bond  of  caution, 
were  well  aware  of  the  agent's  misconduct  in  the  agency  while  he 
was  in  partnership  with  Roivley,  but  they  did  not  disclose  the  facts  to 
the  proposed  sureties.  The  respondents  also  knew  that  after  Hicks 
became  sole  agent  to  them,  he  was  irregular  in  his  accounts,  and  they 
frequently  remonstrated  with  him  by  letter,  but  did  not  make  any  com- 
munication of  those  irregularities  to  the  sureties,  who  had  no  reason 
to  suppose  that  the  agent  was  not  perfectly  trustworthy.  The  respond- 
ents concealment  or  non-communication  of  those  irregularities,  whether 
they  were  influenced  by  any  advantage  to  themselves  or  not,  was  an 
undue  concealment,  and  relieved  the  sureties  from  their  obligation, 
and,  therefore,  the  learned  judge's  charge  to  the  jury  was  wrong  in 
law. — Montague  v.  Tidcombe,  2  Vern.,  518 ;  Shepherd  v.  Beecher,  2  P. 
Wms.,  288;  Rees  v.  Berrington,  2  Ves.,  540;  Smith  v.  The  Bank  of 
Scotland,  1  Bow.,  272  ;  S.  C,  7  Sk.,  Duncan  v.  Porterfield,  5  Sk.  Sf  D. 
Ill  ;  Muir  v.  Hardie,  8  Sh.  8fD.,  346  ;  Dalzell  v.  Menzies,  9  Sk.  <£  D.t 
434  ;  Thompson  v.  The  Bank  of  Scotland,  2  SJiaw's  App.  Cas.,  316.  As- 
similating suretyship  to  policies  of  insurance,  as  to  the  necessity  of 
disclosing  all  material  circumstances  to  the  underwriter,  they  referred 
to  Carter  v.  Boelim,3Burr.,  1&05;  and  to  the  first  volume  of  Park  on  In- 
surance, p.  408,  et  seq. 

Mr.  P.  Kelly  and  Mr.  Anderson  for  the  respondents,  submitted,  that 
as  the  respondents  did  not  believe  that  the  charge  made  by  Rowley 
against  Hicks,  affected  his  trustworthiness,  it  was  not  material  to  com- 
municate it  to  the  sureties.  They  denied  that  there  was  any  similarity 
between  this  case  and  cases  of  insurance.  They  relied  upon  the  able 
exposition  of  the  law  on  the  subject,  as  given  in  the  judicial  speeches 
in  the  court  below.— 6  Bell,  M.  Y  <§•  T.,  540;  <S.  C.  16;  D.  B.  Sf  F, 
252;  and  also  on  the  observations  of  Lord  Brougham,  in  McTaggart 
v.  Watson,  3  Clark  8>  Fin.,  536 ;  S.  C,  1  Sk.  8?  McLean,  553  ;  in  this 
house.  • 

Lord  Cnttenkam :  entertaining  an  opinion  against  the  judgment 
pronounced  in  the  court  below,  if  I  had  felt  any  doubt  upon  the  sub- 
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ject,  or  had  considered  it  a  case  which  required  more  investigation  of 
the  facts  than  it  had  received,  I  certainly  should  have  been  unwilling 
to  dispose  of  it  without  taking  time  for  further  consideration  ;  but  the 
facts  are  so  simple,  and  the  points  are  so  free  from  doubt,  that  I  see 
no  reason  why  the  house  should  not  at  once  dispose  of  the  case. 

The  real  question  is,  whether  the  way  in  which  the  learned  judge 
put  this  case  to  the  jury  and  described  to  them  the  duty  they  had  to 
perform,  was  or  was  not  consistent  with,  and  properly  applicable  to 
the  issue  rau^d  for  their  consideration.  The  issue  in  my  opinion,  very 
clearly  describes  the  point  which  the  court  wished  to  have  investi- 
gated. The  terms  of  the  issue  must  of  course,  be  construed  as  they 
stand,  but  it  is  not  immaterial  to  look  to  the  points  raised  in  the  plead- 
ings, for  the  purpose  of  construction.  If  there  were  any  doubt  upon 
the  meaning  of  the  terms  used,  I  would  look  to  the  summons  for  reduc- 
tion of  the  instrument  of  suretyship,  and  I  find  several  facts  appear- 
ing, as  having  passed  between  the  party  who  was  the  subject  of  sure- 
tyship, and  those  by  whom  he  had  been  previously  employed,  and  T 
find  the  matter  stated  in  these  terms  :  "  That  the  parties  totally  failed 
to  communicate  the  said  circumstances  or  either  of  them,  or  the  exist- 
ence of  any  balance  on  the  agency  accounts  then  standing  against  the 
said  George  Hicks,  to  the  pursuer  or  to  the  said  Henry  William  Hicks, 
and  on  the  contrary,  while  they  accepted  and  took  possession  of  the 
said  bond,  they  fraudulently  suppressed  and  concealed  the  said  whole 
facts  and  circumstances  regarding  the  conduct  and  irregularities  of  the 
said  George  Hicks,"  &c. 

There  is  an  imputation  made  of  direct  fraud,  a  fraudulent  inten- 
tion influencing  the  acts  of  the  parties,  and  there  is  a  direct  statement 
of  such  concealment. 

It  has  not  been  contended,  and  it  is  impossible  to  contend,  after 
what  Lord  Eldon  lays  down  in  the  case  of  S?nith  v.  The  Bank  of  Scot- 
land, 1  Dow,  272  ;  S.  C. ,  7  Shaw,  244 — 248,  that  a  case  may  not  exist 
in  which  a  mere  non-communication  would  invalidate  a  bond  of  surety- 
ship. Lord  Eldon  states  various  cases  in  which  a  party  about  to  be- 
come surety  would  have  a  right  to  have  communicated  to  him  circum- 
stances within  the  knowledge  of  the  party  acquiring  the  bond,  and  he 
states  that  it  is  the  duty  of  the  party  acquiring  the  bond  to  communi- 
cate those  circumstances,  and  that  the  non- communication,  or  as  he 
uses  the  expression,  the  concealment  of  these  facts,  would  invalidate 
the  obligation  and  release  the  surety  from  the  obligation  into  which  he 
had  entered. 

Now,  when  the  issue  in  this  case  was  tried,  such  being  the  points 
raised  between  the  parties,  we  have  nothing  to  do  with  the  evidence 
in  the  cause,  or  the  facts  proved,  or  the  conclusion  to  which  the  jury 
might  or  might  not  have  come  under  the  circumstances,  but  with  the 
question  whether  the  charge  which  was  made  to  them  was  such  a 
1  charge  as  we  conceive  ought  to  have  been  made  to  them.  The  issue 
for  their  consideration  was,  as  a  matter  of  fact,  whether  the  pursuer, 
Edward  Railton,  was   induced  to  subscribe   the  bond  of  caution  or 
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surety  by  undue  concealment  or  deception,  on  the  part  of  the  defend- 
ers, or  either  of  them,"  raising  these  two  propositions  which  were 
raised  in  the  pleadings  in  the  cause,  either  of  which,  if  found  in  the 
affirmative,   would   lead  to  the  conclusion  of  the  cause. 

The  question,  looking  at  the  terms  in  which  the  matter  was  left  to 
the  jury,  and  the  mode  in  which  the  learned  judge  informed  the  jury 
they  ought  to  perform  their  duty, — is  whether  there  may  not  have 
been  a  case  brought  before  the  jury  for  their  consideration  of  improper 
and  undue  concealment  (which  I  understand  to  mean  a  non-commu- 
nication of  facts  which  ought  to  have  been  communicated)  which 
would  lead  to  the  relief  of  the  surety,  although  the  non-communica- 
tion might  not  be  wilful  and  intentional,  and  with  a  view  to  the  advan- 
tage which  the  party  was  thereby  to  receive.  That  which  I  find  here 
extracted  from  the  charge  of  the  learned  judge,  I  understand  to  be 
one  proposition.  The  learned  judge  lays  it  down  distinctly  that  the 
concealment,  to  be  undue,  must  be  wilful  and  intentional,  with  a  view 
to  the  advantage  they  were  thereby  to  receive.  In  my  opinion,  there 
may  be  a  case  of  improper  or  non-communication  of  facts  which 
ought  to  be  communicated  which  would  affect  the  situation  of  the  par- 
ties, even  if  it  was  riot  wilful  and  intentional,  and  with  a  view  to  the 
advantage  the  parties  were  to  receive.  The  charge,  therefore,  I  con- 
ceive was  not  consistent  with  the  rule  of  law.  I  think  that  it  narrowed 
the  question  for  the  consideration  of  the  jury  beyond  the  limits  which 
the  rights  of  the  parties  required  to  have  submitted  to  the  consideration 
of  the  jury  without  going  further  into  the  law  which  regulates  the 
rights  of  these  parties,  than  that  which  was  stated  by  Lord  Eldon  in 
Smith  v.  The  Bank  of  Scotland.  We  find  that  in  a  judgment  of  this 
house  in  the  case  of  an  appeal  from  Scotland,  and  therefore  one  pecu- 
liarly valuable  in  the  case  now  under  consideration,  that  has  been  de- 
clared to  be  the  law.  The  terms  used  by  the  learned  judge  in  directing 
the  jury,  having  limited  the  question  for  their  consideration  much 
more  than  the  rule  of  law  would  justify,  it  appears  to  be  quite  clear 
that  this  case  has  not  been  properly  tried,  that  the  exceptions  were 
properly  taken,  and  that  this  house  is  bound  to  pronounce  such  a  judg- 
ment as  ought  to  have  been  pronounced  at  the  court  of  Sessions. 

Lord  Campbell: — This  case  has  been  very  satisfactorily  argued  on 
both  sides,  with  great  bi'evity,  but  everything  has  been  urged  which 
could  be  for  the  advantage  of  the  clients  or  the  assistance  of  your  Lord- 
ships ;  and  having  listened  to  all  which  has  been  urged  on  both  sides 
very  attentively,  I,  without  the  smallest  hesitation,  come  to  the  conclu- 
sion that  the  bill  of  exceptions  ought  to  be  allowed,  and  that  there  must 
be  a  new  trial. 

The  question  really  is,  what  is  the  issue  which  the  court  directed  in 
this  case,  "Whether  the  pursuer.  Edward  Radton,  was  induced  to  sub- 
scribe the  said  bond  of  caution  by  undue  concealment  or  deception  on 
the  part  of  the  defenders,  or  either  of  them."  The  material  words  are  "un- 
due concealment  on  the  part  of  the  defenders."  What  is  the  meaning  of 
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these  words  ?  I  apprehend  the  meaning  of  these  words  is,  whether 
Railton  was  induced  to  subscribe  the  bond  by  the  defenders  having 
omitted  to  divulge  facts  within  their  knowledge,  if  there  were  facts 
within  their  knowledge,  which  they  were  bound  in  point  of  law  to 
divulge,  and  which  they  did  not  divulge,  the  surety  is  not  bound 
by  the1  bond:  there  are  plenty  of  decisions  to  that  effect,  both  in 
the  law  of  Scotland  and  the  law  of  England.  If  the  defenders 
had  facts  within  their  knowledge,  which  it  was  material  the  surety 
should  be  acquainted  with,  and  which  the  defenders  did  not  disclose, 
in  my  opinion  the  concealment  of  these  facts,  would  discharge  the  surety, 
and  whether  they  concealed  those  facts  from  one  motive  or  another,  I 
apprehend  is  wholly  immaterial.  It  certainly  is  wholly  immaterial  to 
the  interest  of  the  surety,  because,  to  say  that  his  obligations  shall  depend 
upon  that  which  was  passing  in  the  mind  of  the  party  requiring  the 
bond,  appears  to  me  preposterous,  for  that  would  make  the  obliga- 
tion of  the  surety  depend  on  whether  the  other  party  had  a  good 
memory  or  whether  he  was  a  person  of  good  sense,  or  whether  he  had 
the  motive  in  his  mind,  or  whether  he  was  aware  that  those  facts  ought 
to  be  disclosed. 

The  liability  of  a  surety  must  depend  upon  the  situation  in  which 
he  is  placed ;  upon  the  knowledge  which  is  communicated  to  him  of 
the  facts  of  the  case,  and  not  upon  what  was  passing  in  the  mind  of  the 
other  party.  If  the  facts  were  such  as  ought  to  have  been  communica- 
ted, if  it  was  material  to  the  surety  that  they  should  be  communicated, 
the  motive  for  withholding  them  I  apprehend  is  wholly  immaterial. 

Then  we  come  to  the  direction  given  by  the  learned  judge.  He 
says,  "The  concealment,  therefore,  being  undue,  must  be  wilful  and  in- 
tentional, with  a  view"  (and  that  is  with  reference  to  the  motive)  "to 
the  advantage  they  were  thereby  to  receive."  Now,  according  to  my 
notion  of  the  issue,  that  is  an  entire  misconception  of  it:  according  to 
this  direction,  although  the  parties  acquiring  the  bond  had  been  aware 
of  the  most  material  facts  which  it  was  their  duty  to  disclose,  and  the 
withholding  of  which  would  avoid  the  bond,  if  they  did  not  wilfully 
and  intentionally  withhold  them,  that  is  to  say,  if  they  had  forgotten 
them,  or  if  they  thought  by  mistake,  that  in  point  of  law  or  morality 
they  were  not  bound  to  disclose  them,  then,  according  to  the  holding 
of  the  learned  judge,  it  would  not  be  a  concealment.  But  the  learned 
judge  does  not  stop  there,  he  goes  on,  "with  a  view  to  the  advantage 
they  were  thereby  to  receive,"  introducing  those  words  conjunctively, 
and,  in  effect  saying,  that  it  was  not  an  undue  concealment  unless  they 
had  their  own  particular  advantage  in  view.  That  appears  to  me  a 
misconception.  I  will  suppose  that  their  motive  was  kindness  to 
Hicks,  to  keep  back  from  those  who,  it  was  material  to  him,  should 
continue  to  have  a  good  opinion  of  him,  the  knowledge  of  those  facts, 
that  it  was  a  pure  kindness  on  their  part,  to  prevent  those  parties  en- 
tertaining a  bad  opinion  of  him,  and  not  from  any  selfishness,  this  con- 
cealment took  place.  Although  that  might  be  the  motive,  yet 
the  fact  that  he  was   in  the  arrearage  and  had  been  guilty  of  fraud- 
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ulent  conduct,  and  that  he  was  a  defaulter,  were  facts  which  it  was 
most  material  for  the  surety  to  be  acquainted  with.  If  these  were 
held  back  merely  from  a  kind  motive  to  Hicks,  and  not  at  all  from  any 
selfish  motive  on  the  part  of  those  to  whom  the  bond  was  to  be  exe- 
cuted, the  effect  in  point  of  law  would  be  the  same  as  if  the  motive 
were  merely  the*  personal  benefit  of  the  parties  to  receive  the  bond. 
It  appears  to  me,  therefore,  that  the  learned  judge  has  misunderstood 
the  meaning  of  the  issue,  and  that  having  told  the  jury  that  a  conceal- 
ment to  be  undue  must  be  wilful  and  intentional,  with  a  view  to 
the  advantage  which  the  parties  were  thereby  to  receive,  that  was  a 
mis-direction,  and  that  it  had  a  tendency  to  mislead  the  jury,  that  it 
was  wrong  in  point  of  law,  and  that  the  exception  to  that  direction 
ought  to  be  allowed. 

Interlocutor  complained  of  reversed, bill  of  exceptions  allowed,  and 
a  new  trial  directed. 

TAVERNS. 

A  tavern  license  restricts  the  sale  of  liquor  to  the  place  as  well  as 
to  the  person  licensed. —  The  State  v.  Prettyman,  3  Harrington's  R.,  p. 
570.     (1844.) 

TELLER  OF  BANK— THEFT. 

The  teller  of  a  bank  who  appropriates  money  entrusted  to  him  in 
that  capacity,  is  guilty  of  theft. — Regina  v.  Smith,  1  Brown's  Justiciary 
R.,  p.     342.     (1S44.) 

Robert  Smith  and  James  Wishart  were  charged  upon  criminal  let- 
ters, with  the  crime  of  theft,  or  the  crime  of  breach  of  trust,  fraud  and 
embezzlement. 

Craufurd  for  the  pannel  Smith,  objected  to  the  relevancy  of  the 
libel  that  the  species  facti  set  forth  did  not  amount  to  the  crime  of  theft. 
The  minor  proposition  bears,  that  the  pannel  was  entrusted  with  the 
money  alleged  to  have  been  stolen  by  him.  The  recent  decisions  have 
no  doubt,  altered  the  law  to  a  certain  extent,  and  it  is  now  fixed  be- 
yond dispute  that  a  person  may  steal  an  article  entrusted  to  him.  The 
uniform  principle,  however,  on  which  these  decisions  proceeded,  was, 
that  the  accused  party  had  been  entrusted  with  the  article  for  some 
limited  purpose,  without  having  any  power  of  intromission  or  manage- 
ment No  case  has  yet  been  held  as  theft  where  an  individual  was 
entrusted  with  large  sums  of  money,  having  a  general  power  of  manage- 
ment, and,  in  the  course  of  his  intromissions  applied  part  of  the  money 
to  his  own  use.  In  the  present  instance,  there  is  not  only  a  trust  of 
large  sums  of  money,  but  the  party  entrusted  is  a  bank-teller,  who, 
from  the  nature  of  his  office,  must  necessarily  have  a  general  power 
of   intromission  and  management  over   the  funds  committed    to   his 
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charge.     But  independently  of  his  known  character  and  functions  as 
teller,  the  criminal  letters   set  forth,  witli  regard  to  the  pannel  Smith, 
various  circumstances,  which  show  that  his  offence  (if  any)  was  only 
that  of  breach  of  trust.     It  is  stated  that  he  kept  books  in  his  capacity  of 
teller,  and  contrived  to  conceal  the  various  thefts  which  he  committed, 
•ay  means   of  false  entries  in  his  books,  and  that  in  consequence  of  the 
jffice-bearers  of  the  bank  omitting  to  take  correct  and  strict  account  of 
the  notes  or  money  with  which  the  said  Robert  Smith  was  entrusted,  as 
above  libelled,  or  of  his  intromissions  with  the  same,  the  said  thefts  and 
the  abstractions  of  the  said  notes  or  sums  of  money  escaped  detection. 
All  these   statements  clearly  imply  that  the  money  which  the  pannel 
is  charged  with  appropriating,  was  delivered   to  him  merely  under  an 
obligation   to  account  for    it.      The  word  intromissions  is  quite  new  in 
charges  of  theft,  and  hitherto  there  has  been  no  indictment  for  that 
crime,  where  the  duty  of  the  accused  was  to  keep  books,  and  account 
for  the  sums  placed  in  his  hands.     Cases  of  this  kind  have  never  been 
considered  in  our  law  as  cases  of  theft.     Hume  (Vol.  1.  p.  61)  express- 
ly includes  tellers  of  banks  among  those  who  are  in  a  responsible  station 
as  officers,  and  are  entrusted  not  with  the  custody  only,  but  the  posses- 
sion of  money,  and  says,  they  are  not  punishable  as  thieves  but  as  delin- 
quents  of  a  lower  order,  for  any  delinquency  or  malversation  in  their 
charge.     The  decision  in  the  case  of  Tait  and  Murray  (Shaw  p.  22  J  sus- 
taining the  indictment  for  the  theft,  proceeded  on  the  ground  that  the 
money  alleged  to  have  been  stolen,  had  been  delivered  to  Murray  with 
special  instructions  to  carry  the  said  money  immediately  to  the  bank. 
In  the  case  of  Hugh  Climie,  (2  Swinton  p.  11SJ  the  charge  of  theft  was 
found  not  relevant,  in  respeet  that  it  was  not  clear  from  the  indictment 
that  the  pannel  who  had  been  entrusted  with  a  sum  of  money  to  be  paid 
to  certain  parties,  was  bound  to  deliver  the  same  money  in  making  such 
payment.     This  view  was  confirmed  in  the  subsequent  case  of  Robert 
JSlichie,  (2  Stvintonp.  321, )  where,  though,  the  charge  of  theft  was  unani- 
mously sustained  by  the    court,  Lord    Mcdwyn  drew  the  distinction, 
that  if  the  depositary  is  merely  to  account  for  the  money  given  to  him,  the. 
crime  is  breach  of  trust,  and  Lord  Cockburn  illustrated  his  opinion  by 
a  hypothetical  case,  scarcely  so  favorable  as  the  present,  but  which  h;j» 
Lordship  considered  not  to  amount  to  theft.     The  most  recent  decision 
upon  this  branch  of  the  law,  that  in  the  case  of  George  Brown  (2  Swinton 
p.  394 ,)  was  given  in  respect  that  the  watches,  which  were  the  subject  o* 
the  alleged  theft,  had  been  left  with  the  pannel  for  a  mere  temporary  pur- 
pose, under  the  obligation  of  restoring  them  to  their  respective  owners 
in  forma  specif  cd.     Nothing  is  more  clear  than  that  it  is  not  the  duty 
of  the  teller  of  a  benk  to  return  the  money  belonging  to  his  employers  in 
forma  specified,  his  business  just  being  to  exchange  it  for  other  money,  oi 
to  pay  it  away.     He  is  allowed  to  dispose  of  the  sums  under  his  charge 
at  his  own  discretion,  and  on  his  own  responsibility.     From  the  multi- 
plicity of  his  dealings,  it  is  possible  that  none  of  the  money  which  he 
received  in  the  morning  may  remain  in  his  possession  at  night.     Even 
allowing  that  there  may  be  circumstances   in  which  a  teller  may  com 
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mit  theft  of  the  money  entrusted  to  him,  il  is  submitted  that  no  such 
circumstances  are  here  set  forth,  as  to  justify  the  charge  against  the 
pannel.  It  is  difficult  to  conceive  any  case  which  will  fall  under  the 
denomination  of  breach  of  trust,  unles  the  present  one  shall  be  held  to 
do  so. 

Cook  for  the  pannel  Wisliart,  also  objected  to  the  relevancy  of  the 
charge  of  theft,  and  argued  in  addition  : — That  as  Smith  had  acquired 
the  possession  of  the  money  by  a  lawful  title,  if  Wishart  subsequent- 
ly joined  with  him  in  appropriating  part  of  it,  he  was  only  guilty  art 
and  part  of  breach  of  trust.     (1  Hume,  p.  67,  tyc.) 

Other  objections  were  stated  for  both  pannels  to  the  relevancy  of 
the  libel,  but  the  court  had  no  difficulty  in  repelling  them,  and  the  Public 
Prosecutor  was  only  requiied  to  speak  to  the  first  objection.  Accord- 
ingly, Ncavcs  and  Urguhart  for  the  prosecution,  answered. — The  ar- 
gument in  behalf  of  the  pannels  just  comes  to  this,  that  it  is  impossible 
for  a  bank  teller  to  commit  thefts  of  money  entrusted  to  him  in  that  ca- 
pacity. It  will  not  of  course  be  disputed  that  a  teller  may  steal  the 
bank  money,  which  has  not  been  entrusted  to  him,  as,  for  instance, 
from  another  teller  at  the  same  table.  But  it  seems  to  be  contended 
that  wherever  there  is  a  trust  there  cannot  be  theft.  To  establish  this 
doctrine,  it  would  be  necessary  to  retrace  all  the  decisions  which  have 
been  pronounced  for  a  length  of  time.  It  has  again  and  again  been 
found  that  the  existence  of  certain  trusts  does  not  exclude  the  perpetra- 
tion of  thefts.  The  porter,  carrier,  servant,  clerk  and  watchmaker, 
may  all  be  found  guilty  of  stealing  articles  entrusted  to  them  in  their 
several  capacities.  Ought  a  bank  teller  to  be  placed  in  a  different  sit- 
uation ?  His  duties  may  be  complex,  but,  after  all,  his  power  over 
the  money  committed  to  him  is  of  a  limited  natui'e.  He  is,  in  truth, 
bound  to  account  in  forma  specified.  He  has  merely  a  power  of  receiv- 
ing and  paying  for  specific  purposes,  within  the  premises  of  his  em- 
ployers. He  could  not  take  away  c£l  0,000  from  the  bank,  and  leave  an 
acknowledgment  for  that  sum  as  for  a  debt  due  by  him.  It  may  be 
difficult  to  detect  the  substitution  of  one  payment  for  another,  but  the 
bank  really  have  a  right  to  the  ipsum  corpus  of  money  belonging  to  them. 
The  teller  is  not  entitled  to  take  away  their  money,  even  though  he 
should  leave  other  money  of  equal  value  in  its  stead.  The  law  upon 
this  subject  has  been  greatly  altered  since  the  time  of  Baron  Hume,  so 
that  his  dictum  cannot  be  considered  of  much  authority.  The  only 
decision,  apparently  favorable  to  the  pannels.  is  that  of  Climic,  which 
was  given  at  a  time  when  the  law  regarding  theft  and  breach  of  trust 
was  not  so  well  settled  as  it  is  now,  and  the  court  there  went  upon  a 
construction  of  the  indictment  which  seemed  to  exclude  the  idea  of 
theft.  Looking  at  all  the  other  cases,  there  can  be  no  doubt  that  the 
doctrine  which  has  been  maintained  for  the  pannel  Wisliart,  that  there 
must  be  a  felonious  first  possession  of  things  stolen,  is  now  completely 
overthrown.  In  the  case  of  Dimcan  Mcintosh  (  13  S.,  jj.  1 108.  ) 
the  word  entrusted,  which  seems  to  have  suggested  the  present  objec- 
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tion,  was  also  used,  but  the  crime  there  was  held  notwithstanding  to 
have  been  properly  charged  as  theft. 

Anderson,  for  the  pannel  Wishart,  replied:-That  the  present  case  was 
different  from  any  which  had  yet  been  decided,  as  the  teller  had  a  trust 
with  general  powers  of  administration  and  management,  and  not  mere- 
ly a  trust  for  a  particular  limited  purpose.  It  is  not  contended  that  a 
teller  may  not  commit  theft,  but  the  relevancy  of  the  charge  against 
him  depends  on  the  special  circumstances  libelled.  Here  it  should 
have  been  stated,  that  the  money  was  given  to  Smith  for  some  specific 
purpose  apart  from  his  general  power  over  it  as  teller.  The  case 
which  presents  itself  under  this  indictment,  is  that  of  a  teller  who  re- 
ceives a  certain  sum  of  money  in  the  morning,  over  which  he  has  the 
complete  control,  subject  merely  to  an  obligation  to  account  at  night 
when  the  bank  shuts.  Whatever  other  cases  may  be,  this  is  not  a  case 
of  theft,  but  merely  a  breach  of  trust 

Lord  Moncreiff. — This  question  has  been  very  carefully  argued. 
The  argument  for  the  pannels  would,.  I  think,  lead  to  the  result  that  a 
teller  could  not,  in  any  , circumstances  be  tried  for  theft,  on  account  of 
the  appropriation  of  money  entrusted  to  him  by  the  bank.  The  indict- 
ment seems  to  raise  the  general  question.  Now,  it  must  be  observed, 
that  the  money  is  libelled  as  in  the  possession  of  the  bank.  The  pros- 
ecutor is  not  bound  to  libel  all  the  duties  of  the  teller  of  a  bank.  But 
he  sets  forth,  (which  is  sufficient)  that  the  pannel  Smith  was  teller, 
and  in  that  capacity  appropriated  the  money,  with  which  he  was  en- 
trusted for  the  service  of  his  employers.  The  difference  between  theft 
and  breach  of  trust  certainly  turns  upon  very  nice  distinctions.  For- 
merly it  was  held,  that  in  order  to  constitute  theft,  there  must  have 
been  at  first  a  felonious  contrectation,  but  after  the  recent  cases,  it 
cannot  now  be  held  that  a  person  who  appropriates  the  property  of 
another  with  which  he  has  been  entrusted  for  specific  purposes,  does 
not  commit  theft.  It  is  argued  that  no  specific  purpose  is  here  set 
forth,  but,  I  think  that  sufficiently  stated,  when  it  is  averred  that  the 
pannel  was  entrusted  with  and  did  steal  large  quantities  of  notes  and 
sums  of  money,  which  notes  and  sums  of  money  were  placed,  or  paid 
into  his,  the  said  Fiobert  S?nit/i's  hands,  as  teller  aforesaid,  for  the  use 
and  in  the  service  of  the  said  company.  On  the  whole,  I  am  of  opin- 
ion, that  the  species  facti  in  this  case  is  properly  charged  as  theft,  and  I 
do  not  think  that  the  decision  in  the  case  of  Climxc,  where  I  rather 
differed  from  the  majority  of  the  court,  can  affect  the  decision  here. 

Lord  Medwyn. — At  first  I  was  somewhat  moved  by  the  argument 
stated  for  the  pannels,  but  am  now  satisfied  that  the  charge  of  theft 
which  has  been  brought  against  the  one  as  principal  and  the  other  as 
accessary,  is  relevant.  The  answer,  that  a  party  may  undoubtedly 
steal  a  subject  entrusted  to  him,  is  satisfactory  to  my  mind. 

A  servant  may  certainly  commit  theft  of  articles  belonging  to  his 
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master,  though  these  have  been  entrusted  to  him.  1  cannot  dis- 
tinguish between  such  a  case  and  that  of  the  teller,  whese  trust  is  of 
a  very  limited  kind.  As  I  understand  his  duties,  the  teller  has  no 
power  of  administration,  his  duties  being  simply  to  pay  and  receive  the 
money  of  the  bank. 

The  Lord  Justice- Clerk. — I  entirely  concur  in  the  opinions  which, 
have  been  delivered.  I  do  not  think  that  the  pannels  are  entitled  to 
complain  of  the  species  facti  libelled,  as  the  indictment  contains  a  direct 
charge  of  theft,  and  no  modus  operandi  is  necessary  in  such  charges. 
But  the  various  decisions,  which  have  been  pronounced,  satisfy  me 
that  it  is  not  sufficient  to  destroy  the  relevancy  of  an  indictment  for 
theft,  that  it  is  stated  that  the  money  or  other  article  was  originally  en- 
trusted to  the  parmel.  In  the  style  of  the  libel,  therefore,  I  see  nothing 
which  should  prevent  the  court  from  finding  the  charge  of  theft  rele- 
vant. The  objection  however,  as  founded  upon  the  general  character 
of  a  teller,  is  another  matter.  Now  independently  of  the  alteration  of 
the  law,  the  observations  of  Baron  Hume  are  not  of  weight,  considering 
that  he  places  collectors  of  taxes  and  tellers  upon  the  same  footing. 
The  duty  of  the  teller  of  a  bank  is  simply  that  of  receiving  or  paying 
money  for  the  purposes  of  the  bank,  and  within  their  premises.  He 
has  no  right  to  alter  the  form  and  condition  of  the  money  entrusted  to 
him,  except  for  the  purposes  of  his  employers.  He  is  in  fact,  trusted 
no  farther  than  that  he  has  access  to  the  money.  His  trust  is  much  the 
same  as  that  of  the  shop-boy,  who  has  access  to  his  master's  till,  but 
who,  if  he  appropriates  to  himself  any  part  of  its  contents,  is  punisha- 
ble as  a  thief.  There  is  more  trust  indeed,  in  such  a  case  as  that  of 
Agnes  Gray  (1  Hume,  p.  65)  than  in  the  case  of  the  teller.  The  intro- 
missions set  forth  in  the  libel  are  merely  intended  to  account  for  the 
latitude  which  is  taken  in  point  of  time.  The  same  word  might  be 
applied  to  the  case  of  a  servant,  who  had  money  entrusted  to  him  by 
his  master,  but  whose  offence  would  undoubtedly  be  theft.  Judging 
from  the  known  character  of  a  teller,  that  the  intromissions  of  the 
pannel  Smith  must  have  been  of  a  limited  kind,  and  seeing  it  averred 
that  the  money  appropriated  was  money  entrusted  to  him  by  the  bank 
within  the  banking  premises  in  the  possession  of  the  bank,  and  for 
their  purposes,  on  all  these  considerations,  I  have  no  difficulty  in  re- 
pelling the  objections. 

The  libel  was  accordingly  found  relevant.  The  pannels  pleaded 
Not  Guilty,  and  a  proof  was  led. 

Urquhart,  for  the  prosecution,  addressed  the  jury,  and  concluded 
by  restricting  the  pains  of  law  to  an  arbitrary  punishment. 

The  jury  having  been  charged  by  the  Lord  Justice-Clerk,  found 
the  pannel  Smith,  Guilty  of  theft  as  libelled,  and  the  libel  against  the 
pannel   Wishart  not  proven. 
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An  offer  to  pay  in  bank  notes  is  a  good  tender,  if  not  objected 
for  that  cause,  and  an  objection  urged  on  other  and  different  grounds 
is  an  implied  waiver  of  the  objection  to  the  character  of  the  currency 
offered  in  payment. — Noe  v.  Hodges,  3  Humphreys'  R.,  p.  162.      (1843.) 

A  tender  of  money  or  specific  articles  of  property,  is  not,  techni- 
cally, a  payment. — Doiv?ier  v.  Sinclair  et  al.,  15  Vermont  R.,  p.  495. 
(1844.) 

Where  a  party  attempted  to  make  a  formal  tender,  but  was  pre- 
vented from  so  doing  by  the  refusal  of  the  other  party  to  remain  till 
the  money  could  be  counted,  it  is  held,  that  this  was  equivalent  in  legal 
effect  to  a  tender. 

Where  a  fact  is  charged  in  the  bill  and  denied  in  the  answer  to 
authorize  a  decree  for  complainant,  there  must  be  two  witnesses,  or 
one  witness  and  corroborating  circumstances,  sustaining  the  allegation 
of  the  bill.  But  before  this  rule  applies,  there  must  be  a  positive  and 
circumstantial  denial  of  the  facts  alleged  in  the  bill. 

Where  the  defendant  admitted  a  tender,  or  conversations  in  regard 
thereto,  in  his  answer,  he  could  not  by  a  subsequent  and  amended  an- 
swer take  back  admissions. — Raines  v.  Jones  et  al.,  4  Humphreys'  R.,  p 
490.      (1844.) 

This  bill  was  filed  in  the  Chancery  Court  at  Huntingdon  by  Raines 
against  Jones  Sf  Gillespie,  and  having  been  continued  from  time  to  time, 
by  reason  of  the  incompetency  of  the  chancellor  to  try  it,  it  was  trans- 
ferred to  the  Supreme  Court.  It  was  heard  on  bill,  answer,  replication 
and  proof.     All  the  facts  are  set  forth  in  the  opinion  of  the  court. 

Gibbs  and  McLanahan  for  the  complainant. 
Pavatt  for  the  defendants. 

Green  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  redeem  two  lots  in  'the  town  of  Winchester. 
The  complainant  alleges,  that  the  lots  were  sold  as  his  property  by 
virtue  of  a  decree  of  the  Supreme  Court,  and  that  the  defendant  Gilles- 
pie purchased  the  same,  and  then  sold  and  conveyed  the  lots  to  defend- 
ant Jones,  that  while  Jones  was  claimant  and  owner  of  the  lots,  and  be- 
fore the  expiration  of  two  years  from  the  date  of  said  sale,  he  tendered 
the  full  amount  paid  by  Gillespie  and  ten  per  cent,  thereon,  as  the  law 
requires,  to  the  said  Jones,  but  that  he  refused  to  receive  the  same 

The  answer  of  Jones  to  the  original  bill,  "positively  denies  that  a 
tender  was  made  to  him  by  the  complainant,  his  agent,  or  friend,  or 
honafiale  creditor.  Perhaps  the  brother  of  the  said  complainant,  one 
Henry  Raines, saidto  his  respondent  that  he  woald  redeem  the  property, 
or  had  the  money  to  doit,  but  this  respondent  positively  denies  that  the 
money  to  redeem  the  property  ever  was  tendered  to  him  by  any  one." 
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In  his  answer  to  the  amended  bill,  Jones  states  "that  neither  the  com 
plainant,  nor  his  agent,  nor  his  friend,  nor  any  other  person  for  him, 
ever  tendered  to  respondent  at  any  time  the  purchase  money  of  the 
house  and  lots  in  dispute  or  a  single  cent  thereof,  for  the  redemption 
of  the  said  house  and  lots,  or  any  part  thereof.  Henry  A.  Raines 
did  say  to  his  respondent  that  he  would  redeem  said  house  and  lots  if 
he  had  the  money,  but,  as  has  been  before  stated,  he  never  did  make 
the  tender  in  any  shape,  manner,  or  form." 

The  deposition  of  H.  A.  Raiws  states  that  in  November  1836,  he 
called  on  Jones  and  requested  to  meet  him  t.t  the  clerk's  office  in  the 
town  of  Winchester  the  next  day,  and  he  would  pay  the  amount  of 
money  it  would  take  to  redeem  the  lots  for  his  brother  R.  P.  Raines. 
He  met  Jones  in  front  of  the  office  next  day,  and  asked  him  to  go  into 
the  office  and  he  would  pay  the  amount  of  money  it  would  take  to  re- 
deem said  lots.  Jones  replied  that  he  had  paid  twenty-five  per  cent, 
for  the  money  to  purchase  the  lots,  and  if  witness  would  pay  the  same 
he  could  have  the  lots.  Witness  said  he  had  nothing  to  do  with  his  con- 
tract, and  said  to  him  :  "I  now  make  you  a  tender  of  the  full  amount 
of  money  it  takes  to  redeem  said  lots,  having  the  specie  then  in  my 
hands."  Jones  refused  to  receive  the  money  unless  the  twenty-five  per 
cent,  was  also  paid,  and  abruptly  turned  off. 

1st.  The  first  question  is,  whether  the  witness  proves  such  acts  as 
amount  to  a  tender,  or  was  he  excused  for  failing  to  make  a  tender 
by  the  conduct  of  the  defendant  Jones. 

The  witness  and  Jones  were  in  front  of  the  clerk's  office,  and  the 
witness  having  in  his  hands  the  specie,  told  Jones  that  he  then  made 
him  a  tender  of*il,  Jones  refused  to  receive  it,  unless  a  condition  he 
had  no  right  to  make  was  complied  with,  and  he  abruptly  turned  off. 

We  think  the  agent  of  the  complainant  did  all  the  law  required 
him  to  do.  If  a  party  can  prevent  a  formal  tender  by  refusing  to  re- 
main until  the  money  can  be  counted  and  offered  to  him  and  then  suc- 
cessfully insist  that  no  tender  was  made,  it  would  be  easy  effectually 
to  prevent  any  tender  from  being  made. 

2nd.  The  next  enquiry  is,  can  the  court  decree  for  the  complain- 
ant upon  the  testimony  of  the  witness  alone. 

The  rule  in  courts  of  chancery  is  that  when  a  fact  charged  in  the 
bill  is  denied  in  the  answer,  to  authorize  a  decree  the  bill  must  be  sup- 
ported by  two  witnesses,  or  one  witness  with  corroborating  circumstan- 
ces. But  we  think  the  charge  of  the  denial  is  not  such  in  this  case  as 
to  invoke  the  application  of  this  rule. 

The  answer  of  the  original  bill  admits  that  H.  A.  Raines  said  to  the 
defendant,  that  he  would  redeem,  or  had  the  money  to  redeem,  but  de- 
nies that  the  money  was  tendered  to  him.  Now,  this  is  not  a  direct, 
but  evasive  denial  of  the  tender.  Instead  of  standing  opposed  to  the 
proof  of  the  witnesses,  it  is  in  corroboration  of  it.  If  the  answer  had 
denied  positively  and  circumstantially  the  tender,  and  another  witness 
proved  that  he  saw  Jones  and  the  witness  Raines  in  conversation  in  re 
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lation  to  the  redemption  of  the  lots,  and  heard  Raines  tell  Junes  that  he 
would  redeem  the  property  or  had  the  money  to  redeem,  such  evi- 
dence would  constitute  a  circumstance  strongly  confirmatory  of  the  tes- 
timony of  H.  A.  Ramrs.  And  yet  Jones'  answer  admits  Raines  used 
this  language.  Surely  this  admission  should  have  as  much  weight  as 
if  the  facts  had  been  proved  by  a  witness,  especially  as  they  tend  to 
weaken  his  denial,  and  show  that  he  must  have  placed  that  denial  upon 
his  conception  as  to  the  facts  that  constitute  a  legal  tender.  It  is  true, 
in  the  answer  to  the  amended  bill  the  denial  of  a  tender  is  more  directly 
and  strongly  made,  but  the  admissions  in  the  first  answer  are  not  and 
could  not  have  been  taken  back.  They  stand  as  though  the  two  answers 
were  but  one,  and  must  have  all  the  force  we  have  ascribed  to  them. 
We  think  the  complainant  is  entitled  to  redeem  this  property  upon 
paying  into  court  the  sum  which  may  be  found  due  on  the  coming  in 
of  the  master's  report.  The  master  will  state  an  account,  allowing 
the  complainant  for  the  rent  of  the  lots  from  the  time  the  tender  was 
made,  up  to  the  time  of  making  this  report,  and  charging  him  with  the 
sum  he  was  required  to  pay  at  the  time  the  tender  was  made,  and  in- 
terest thereon  to  this  time. 

THEFT. 

Where  the  public  prosecutor  refused  to  read  the  declaration  of  the 
prisoner,  as  part  of  the  case  for  the  prosecution,  held,  that  it  could 
not  be  called  for  and  founded  on  in  exculpation. — Regina  v.  Kennedy, 
1  Brourfs  Justiciary  R.,  p.  497.      (1844.) 

Elizabeth  Kennedy  or  Potts  charged  with  theft,  aggravated  by  being 
habite  and  repute,  a  thief,  and  previously  convicted,  pleaded  not  guilty. 

The  Advocate-Depute  having  concluded  his  proof,  and  declined 
to  read  the  declaration  of  the  prisoner,  as  unnecessary  to  the  case  for 
the  prosecution: 

D.  McKenzie,  for  the  pannel,  contended— That  she  was  entitled  to 
have  the  declaration  read,  in  respect  that,  though  her  statement  could 
not  be  regarded  as  evidence,  yet  it  was  a  material  circumstance  in  her 
favor  if  when  judicially  examined,  she  had  told  an  honest  and  consistent 
story. 

The  court  held  that  the  declaration,  being  the  statement  of  thepan- 
nel  herself,  was  not  evidence  for  her,  though  the  best  evidence  against 
her,  and  could  not  be  read,  except  by  consent  of  the  public  prosecutor, 
and  as  part  of  his  case. 

The  jury  found  the  pannel  guilty  as  libelled. 

THREATENING  LETTERS. 

A  pannel  who  pleaded   guilty  of  writing   and  sending,  for  the  pui 
pose   of  extorting   money,  three  threatening  letters,   containing  false 
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accusations  of  sodomy  and  olher  crimes,  and  threatening  to  give  infor- 
mation thereof,  unless  money  was  paid  to  him,  sentenced  to  seven 
years'  transportation. — Regina  v.  Ledingham,  1  Brown's  Justiciary  R., 
p.  254.     (1844.) 

Evidence  and  certificates  of  his  previous  good  character  were 
submitted  to  the  court  in  mitigation  of  punishment. 

Lord  Cockburne. — The  pannel  has  been  accused  of  a  crime  fortu- 
nately very  rare  in  this  country.  The  real  character  of  this  crime  is 
a  cool,  deliberate  intention  of  extorting  money,  by  the  utter  prostration 
of  the  party  threatened.  He  has  pleaded  guilty  to  three  different 
acts  of  writing  and  sending  threatening  letters.  The  last  of  these 
letters  threatens  the  party  to  whom  it  was  addressed,  with  an  accusa- 
tion, which  might  not  only  expose  him  to  punishment,  but  make  him 
the  object  of  universal  abhorrence.  In  proposing  sentence,  the  court 
must  be  guided  by  the  previous  practice,  since  we  have  no  statute,  as 
in  England,  fixing  the  pains  of  law.  In  only  two  of  the  cases  men- 
tioned in  our  law  books,  has  a  less  punishment  than  transportation  for 
fourteen  years  been   awarded,  and  in   these  two,  a  sentence  of  trans- 

fortation  for  seven  years    was  pronounced.      With  some  hesitation, 
propose  to  restrict  the  sentence  to  the  same  punishment   in  the  pre- 
sent case. 

Lord  Moncreiff. — There  can  scarcely  be  a  more  atrocious  offence 
than  that  of  which  the  pannel  has  pleaded  guilty.  The  two  cases  re- 
ferred to  were  cases  in  which  incendiarism  was  threatened,  but  the 
threats  here  are  of  a  worse  description. 

The  pannel  was  accordingly  sentenced  to  be  transported  beyond 
seas  for  the  period  of  seven  years. 

TRESPASS: 

To  maintain  trespass,  quare  clnusum  fregit,  the  plaintiff  must  have 
either  a  title,  or  exclusive  possession. — Bakersfield  Cong.  Soc.  v.  Baker 
Sr  Potter,  15  Vermont  R,  p.  119.     (1844.) 

TRTAL. 

Where  an  inferior  judge  refuses  to  try  a  case  at  issue  between  the 
parties,  on  the  ground  that  others  unknown  may  be  interested,  and 
should  be  made  parties,  a  mandamus  will  be  granted  to  compel  him  to 
proceed.  If  those  who  are  interested  and  informed  of  the  proceed- 
ings, do  not  appear  to  protect  their  rights,  they  must  bear  the  conse- 
quences, and  those  who  are  neither  parties  nor  privies  to  the  proceed- 
ings, cannot  be  affected  by  the  judgment. — State  v.  Judge  of  the  Com' 
mercial  Court,  4  Robinson's  La.  a.,  p.  221.     (1844.) 
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TURNPIKE. 


A  turnpike  corporation,  having  by  its  charter  power  to  erect  so 
many  toll-gates  as  may  be  necessary  to  collect  the  tolls,  may  increase 
the  number  of  gates  originally  established  .by  the  corporation,  and 
change  their  situation  from  time  to  time,  provided  the  gates  are  not 
placed  in  any  position  prohibited  by  the  charter. —  Cheshire  Turnpike  v. 
Stevens,  10  New  Hampshire  R.,  p.  133.     (1843.) 

USURY. 

If  a  note  is  made  for  sale  in  market  to  raise  money,  and  is  sold  at 
a  greater  rate  of  discount  than  six  per  centum,  the  transaction  is 
usurious  if  the  purchaser  is  cognizan  t  of  the  facts  at  the  time  of  the 
purchase.  Secus,  if  he  was  not  informed  of  the  facts  at  the  time  of  pur- 
chase.— Ra?>isey  v.  Clark,  4  Humphreys'  R.,  p.  244.     (1844.) 

Mere  usage  or  custom  cannot  control  the  established  principles  of 
la.w.—Hinton  v.  Locke,  5  Hill's  R.,  p.  437.     (1844.) 

Where  a  contract  stipulates  for  usurious  interest,  the  creditor  can 
only  recover  the  principal  debt. — Rosendav.  Zabriskie,  4  Robinson's  La. 
R.,'p.  493.     (1845.) 

A  note  was  made  for  sale,  and  purchased  up  at  a  greater  rate  of 
discount  than  six  per  centum,  with  a  knowledge  of  the  purpose  for 
which  it  was  made  :  Held,  that  the  transaction  was  usurious,  and  that 
the  note  was  subject  to  a  deduction  of  the  excess  in  the  hands  of  the 
purchaser  or  his  assignee. —  Gooch  8f  Farriss  v.  Massey,  4  Humphreys' 
R.,p.374.     (1844.) 

VENIRE— MURDER. 

Where  a  prisoner  was  indicted  and  convicted  for  murder,  and  it  ap- 
deared  that  the  writs  of  venire,  by  which  the  grand  and  petit  jurors 
were  summoned,  were  without  the  seal  of  the  court,  judgment  was  ar- 
rested. 

A  venire,  not  under  seal,  is  no  writ,  and  is  not  authority  to  the  sher- 
iff to    summon  the  jury. 

The  writs  of  venire,  for  both  juries,  are  parts  of  the  record  of  con- 
viction.—  The  State  v.  Dozier,  2  Speer's  R.,  p.  211.     (1844.) 

Before  Wardlaw,  J.  at  Camden,  March  Term,  1843. 

The  defendant  was  indicted  for  the  murder  of  John  Pettigrew. 
The  case  detailed  by  the  evidence  was  briefly  as  follows: 

On  Tuesday  morning,  27th  December,  1842.  Dozier  was  drinking 
at  the  house  of  John   Quinny,  and  was  heard  to  say  that  he  meant    to 
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whip  Pettigrerv.  About  ten  o'clock  of  that  morning,  P.,  at  the  distance 
of  one  hundred  yards  from  Q's  house,  hallooed  for  a  gun,  no  other  per- 
son heinsr  in  siarht  of  the  house,  with  his  hands  before  him.  When  he 
reached  the  house,  he  was  found  to  be  holding  a  laige  portion  of  his 
intestines  in  his  hands,  was  helped  in  and  laid  upon  a  bed,  in  a  small 
room.  About  ten  minutes  afterwards,  Dozier  came  along  the  same  way 
that  P.  had  come,  set  a  gun  which  he  had,  down  by  the  door,  went  into 
the  house,  after  a  short  stay  came  out,  took  up  his  gun,  and  walked 
away.  Three  witnesses  state  that  D.  was  not  then  drunk,  although  they 
knew  that  he  had  been  drinking,  and  he  seemed  somewhat  in  liquor. 

The  testimony  of  Miss  Elizabeth  McLester  was  as  follows  : — "  I 
was  at  Q..'s  when  P.  came  with  his  entrails  out  ;  when  D.  came,  he 
walked  into  the  room,  where  Mrs.  Q.  and  myself  only  were  with  P., 
he  laid  his  hand  with  the  open  knife  in  it  upon  the  wound  gently,  and 
attempted  to  touch  it  with  the  other  hand  :  P.  said  "go  away.  You 
have  ruined  me  for  nothing."  D.  said,  "John,  youhave  done  me  enough." 
Mrs.  Q.  told  D.  to  go  away,  and  pushing  him  as  he  turned,  he  was  out 
of  the  small  room  and  went  off.  D.  did  not  appear  to  me  to  show  any 
intention  to  hurt  P.  then,  he  seemed  intoxicated  ;  was  so  much  so 
early  in  the  morning  as  to  mistake  me  whom  he  knew  well,  for  another 
person,  and  1  saw  him  drinking  afterwards.  There  was  blood  on  D.'s 
hand  as  he  went  out,  but  he  may  have  got  it  from  touching  the  wound,  as  I 
discovered  none  when  he  came  in.  The  knife  was  such  as  was  pro- 
duced in  court  (a  stout  black  handled  pocket  knife,  such  as  farmers  of- 
ten carry,  which  had  been  double-bladed — the  little  blade  was  broken 
out,  the  large  blade  was  stout,  about  two  and  a  half  inches  long,  three 
quarters  of  an  inch  wide  and  sharp  pointed.)  I  dont  know  that  P 
had  been  drinking,  he  seemed  to  be  in  great  pain,  and  vomitted  soon 
after  drinking  some  water.  After  some  hours  D.  was  found  at  his  house  ; 
when  told  by  the  constable  that  they  had  come  to  take  him,  he  asked 
how  P.  was,  and  said  he  had  done  it,  and  was  sorry  for  it.  As  he  was 
carried  on,  he  said  he  wished  P.  was  as  well  as  he  was,  and  back  with  his 
family,  that  he  cared  nothing  about  his  own  life,  but  for  his  wife  and 
child.  He  said  that  it  occurred  from  a  spree  the  night  before,  that  P. 
had  protected  some  negroes  he  wished  to  whip,  but  he  gave  no  account 
of  the  circumstances. 

The  knife  produced  was  taken  that  day  from  D.'s  pocket. 

A  physician  was  called  to  see  P.  the  same  day,  replaced  his  intes- 
tines, and  directed  him  to  be  kept  entirely  still,  prohibiting  his  removal. 
The  wound  was  about  six  inches  long  on  the  left  side  of  the  abdomen, 
made  by  a  cutting  instrument,  no  incision  was  visible  upon  the  intes- 
tines which  protruded,  examination  of  any  other  portion  of  the  intes- 
tines was  deemed  improper,  the  portion  next  the  knife  might  not  have 
protruded,  the  wound  was  considered  dangerous,  but  not  necessarily 
fatal,  there  was  great  and  unintermitted  pain,  and  the  death,  in  the 
opinion  of  the  physician,  was  caused  by  the  wound. 

Notwithstanding  the  instructions  of  the  physician,  P.  was,  the 
same  day  he  received  the  wound,  removed  to  another  house  a  mile  di3- 
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tant,  no  medicines  operated  on  his  bowels,  great  inflammation  ensued, 
and  he  died  Sunday  moining  1st  January,  1843. 

On  Friday  morning,  when  he  seemed  to  have  no  hope  of  living  long 
and  was  in  full  possession  of  his  senses,  he  made  a  solemn  declaration, 
in  substance  as  follows  :  "I  was  coming  from  Owens',  my  coat  buttoned 
tight  and  no  stick  in  my  hand,  I  saw  Dozier  comifig  to  meet  me,  with  a 
rifle  on  his  shoulder,  when  within  about  twenty  five  yards  of  me,  he 
hallooed  that  he  intended  to  whip  me.  I  said,  'I  reckon  not,  Dozifr,  I 
have  not  done  any  thing  for  you  to  whip  me  for.'  He  said,  'damn  you, 
I  will  show  you  ;'  put  down  his  gun  and  shot  bag,  and  walked  on,  and 
laid  off  his  hat  and  coat,  I  walked  towards  him,  and  he  walked  towards 
me,  until  he  came  near,  when  he  jumped  on  rne,  and  immediately  thrust 
his  knife  into  me.  I  saw  no  knife  until  it  was  in  me.  I  climbed  over 
a  fence,  and  as  I  got  down  my  guts  fell  out.  I  caught  them  up  in  my 
hands  and  went  to  Quinny's  ;  Dozier  followed  me  into  the  room,  caught 
hold  of  the  bed  clothes  and  pressed  on  the  wound  so  as  to  hurt  me,  and 
1  said  to  him  "for  God's  sake  let  me  alone,  you  have  given  me  my 
death  wound,'  and  'Mrs.  Q.  put  him  out.'  The  impression  produced 
by  P.'s  declaration,  was  that  D.  when  he  went  into  the  room,  intended 
further  injury,  but  was  prevented  by  Mrs.  Quinny,  and  that  P.  did  not 
think  D.  in  earnest  when  U.  said  he  would  whip  him,  for  he  was  con- 
scious of  no  provocation  given,  and  that  he  made  no  attempt  to  strike 
Dozier;  no  signs  of  injury  to  D.  were  spoken  of. 

One  witness  said  that  P.  generally  walked  with  a  slick,  and  that  he 
did  not  remember  having  ever  seen  him  without  a  stick. 

Dozier  is  stout  and  of  oi'dinary  size.  P.  seemed  to  be  equally 
stout,  or  more  so  ;  the  witnesses  did  not,  as  seemed  to  be  expected, 
consider  P.  as  quarrelsome  or  inclined  to  fight,  and  one  who  was  most 
intimate  with  him,  said  that  he  had  never  seen. him  in  any  affray,  and  had 
seen  him  intoxicated  but  once. 

The  presiding  judge  submitted  the  case  to  the  jury,  with  a  general 
exposition  of  the  law  of  homicide,  applicable  to  it,  and  without  any 
distinct  expression  of  opinion  as  to  tne  facts,  although  it  appeared  to 
him,  taking  into  consideration  the  dying  declarations,  a  case  of  murder 
where  the  malice  was  otherwise  sufficiently  established,  or  if  not,  must 
be  presumed,  from  the  fact  of  killing  unaccompanied  by  any  mitigating 
circumstances. 

The  jury  returned  a  general  verdict  of  guilty. 

The  prisoner  appealed,  and  moved  in  arrest  of  judgment,  and  for  a 
new  trial,  on  the  grounds  annexed  : 

1st.  Because  the  verdict  on  which  the  judgment  of  the  court  is 
asked  to  be  pronounced,  is  on  the  finding  of  a  grand  jury,  found  at  the 
court  of  General  Sessions,  held  at  a  place  called  Kershaw  Court  House  ; 
and  it  is  submitted  that  such  finding  cannot  be  the  act  of  the  grand 
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jury  drawn  at  the  fall  term  of  the  court,  1S43,  for  that  grand  jury  is 
required  by  law  to  be  impannelled  at  Camden,  and  at  no  other  place. 

2nd.  Because  it  does  not  appear  by  the  record,  that  the  said  indict- 
ment was  found  by  a  grand  jury  for  Kershaw  district,  and  the  said  ver- 
dict by  a  petit  jury,  convened  according  to  law. 

3d.  Becuase  the  giand  jury  who  found  the  said  indictment,  and 
the  petit  jury  who  found  the  said  verdict,  were  convened  without  a 
venire,  the  supposed  venires  by  which  they  were  summoned  had  no 
seals  to  them,  and  a  writ  without  the  seal  of  the  court,  is  no  venire. 

4th.  Because  the  said  record  is  in  other  particulars  informal,  in- 
sufficient and  void,  and  the  legal  judgment  of  the  court  cannot  be  pro- 
nounced upon  it. 

And  if  overruled  in  the  above  motion,  defendant  will  move  for  a 
new  trial,  on  the  gi'ounds, 

1st.  That  from  the  facts  and  circumstances  given  in  evidence,  the 
crime  of  the  defendant  cannot  exceed  manslaughter. 

2nd.  That  the  verdict  of  the  jury  is  against  the  law  and  evi- 
dence. 

Smart,  for  the  motion,  on  the  first  and  second  ground,  cited  2  Haw 
kins'  P.  C,  350 ;  Cro.  Jac,  277.  Act  of  1842,  221.  The  case,  from  fe- 
McCord,  301,  it  was  contended  as  to  the  amendment  of  the  caption 
of  an  indictment,  was  not  law.  A  mere  clerical  mistake  may  be 
amended  at  any  time,  but  after  the  term  has  expired,  the  original  cap- 
tion cannot  De  amended.  Cited  2  Lord  Raymond,  96S,  518:  6  Mod., 
273,  58  ;  1  Hawkins'  P.  C,  244;  Cro.  Jac.  502,  27G ;  2  Strange, 
843  ;   1  Salk.,  47  ;  4  Burroios,  2449  ;   1  Saunders,  249  ;  (note  1.) 

As  to  the  3d  and  4th  grounds,  cited  1  Chitty's  Crim.  Law,  412,  506, 
509;  2  Hale's  P.  C,  260;  2  Hawkins',  561;  Bac.  Ab.  (Jury)  Cro. 
Jac.,  527;  Cro.  Car.,  448;  18  J.  R..  212.  The  statutes  of  South 
Carolina  require  a  venire;  cited  3  Stat,  at  Large,  275  ;  4  lb.,  430  ;  7  lb., 
253,  293,  330;  Acts  1839,^.  74,  Sec.  10 ;    13  Car.,  2  ;  2  Stat.,  516. 

Caldwell,  solicitor  contra.  As  to  the  caption  of  the  indictment,  cited 
Archbold  C.  P.,  26,  33,  40;  3  Camp.  Nisi  Prim,  77 ;  Act.  1842;  7 
Stat,  at  Large,  339,  304,  297;  7  Stat.,  283,260;     Archbold    C.  P.,    96. 

As  to  the  third  ground  of  appeal ;  cited  1  Brev.  Dig.,  449,  342,  223, 
Acts  1839,  110,  P.  1  Brev.  Dig.,  455  ;  2  Hill,  381  ;  16  Slate  Trials,  303; 
Cro.  Eliz.,251—9,  215  ;  Acts  1839  ;  Sec.  16,^?.  112. 

Curia,  per  O  Neall,  J.  In  this  case,  it  is  only  necessary  to  consider 
the  prisoner's  third  ground,  in  arrest  of  judgment.  For  that 
wiH  avail  him.  In  2  Hale's  Pleas  of  the  Crown, 260  ;  it  is  said  :  "the 
venire  facias,  as  all  other  process  of  that  court,  (the  king's  bench)  issues 
in  the  king's  name,  under  the  seal  of  the  court,  and  that  of  the  chief-jus- 
tice, and  always  ought  to  bear  test  after  the  issue  joined  between  the 
king  and  the  prisoner." 

The  description  of  process  to  compel  the  attendance  of  jurors,  in 
2d  Hawk.  P.  C,  book  2,  Chap.  41,  Sec.  1,  is  very  much  like  the  course 
of  our  own  practice  in  relation  to  the  venire.     He  says,  it  is  agreed  that 
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justices  ot  jail  delivery  may  have  a  pannel  so  returned  by  the  sheriff 
without  any  precept  or  writ,  and  the  reason  given  for  it  is,  that  before 
their  coming,  they  always  make  a  general  precept  to  the  sheriff,  on 
parchment,  under  their  seals,  to  bring  before  them,  at  the  day  of  their 
sessions,  twenty  -four  out  of  every  hundred  &c,  "to  do  those  things 
which  shall  be  enjoined  them  on  the  part  of  the  king,"  &c.  This  is  a 
general  venire  for  the  term,  and  is  so  far  like  ours,  and  is  only  differ- 
ent, that  it  has  no  pannel  annexed,  and  ours  according  to  our  jury  law 
has.  It  is  to  be  observed,  that  this  general  precept  is  under  the  seals 
of  the  justices,  and  without  that,  would  be  bad.  The  argument  is, 
therefore,  irresistible,  even  from  this  authority,  which  is  moie  favora- 
ble to  the  state  than  any  other,  that  a  summons  of  the  jury  by  virtue 
of  a  pretended  writ  of  venire,  not  under  seal,  cannot  be  good. 

The  jury  law  of  1731,  Sec.  4,  directs  the  manner  of  drawing  a 
jury,  and  "  that  a  pannel  containing  the  names  of  the  jurors,  shall  be 
annexed  to  the  writ  of  venire  facias  to  be  issued  for  summoning  the 
said  jurors."  To  be  a  writ,  it  must  be  under  the  seal  of  the  court, 
(Jar.  Law  Die.  title  WritJ  and  hence,  therefore,  a  venire  not  under  seal, 
is  no  writ,  (and  is  no  authority  to  the  sheriff  to  summon  the  jury.) 
What  effect  the  want  of  a  venire  not  under  seal  for  both  the  grand  and 
petit  jury,  upon  the  trial  of  a  prisoner  convicted  of  a  capital  felony 
would  have,  the  case  of  the  People  v.  McKay,  18  J.  R.,  212,  is  full  to  the 
point,  that  it  is  a  good  ground  to  arrest  judgment.  Independent  of  it,  I 
do  not  perceive  that  there  is  room  to  doubt  the  writs  of  venire,  for  both 
juries  are  parts  of  the  record  of  conviction.  If  they  be  nullities,  it 
follows  that  the  prisoner  has  not  been  charged,  or  convicted  by  the  find- 
ing of  the  good  and  lawful  men  of  the  vicinage. 

The  prisoner's  motion  is  granted,  to  arrest  the  judgment,  and  he 
is  remanded  to  the  jail  of  Kershaw  district,  to  answer  to  a  new  bill  of 
indictment,  to  be  preferred  against  him  at  the  next  term. — Richardson 
Evans,  Butler,  and  Wardluw,  J.  J.  concurred. 

VENDITIONI  EXPONAS. 

Where  the  sheriff  returns,  on  a  Ji.  fa.  that  he  has  levied,  but  that 
the  goods  remain  unsold  for  want  of  buyers,  ^.venditioni  is  issued,  if  he 
is  still  in  office. — Lcdyard  v.  Buckle,  5  Hill's  R.,  p.  571.     (1844.) 

VENDOR  AND  VENDEE. 

While  the  vendee  retains  the  property,  he  cannot,  even  on  the 
ground  of  fraud,  on  the  part  of  the  vendor,  treat  the  contract  as  wholly 
void  and  refuse  to  pay  anything.  Vendor  fraudulently  and  falsely 
represented  land  to  be  well  situated  for  building  lots,  that  it  was  even 
and  level,  and  required  no  grading  ;  defendant's  damages,  by  way  of 
recoupment  should,  as  far  as  practicable,  be  determined  as  it  would  have 
been  determined  at  the  time  the  contract  was  made  --Van  Eppsx.  Har- 
rison, 5  Hill's  R.,  v.  63.     (1844.) 
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Equity  will  relieve  a  party  from  the  effect  of  an  act  done  or  con- 
tract made  under  a  mistake  or  ignorance  of  a  material  fact. — Jcnks  v. 
Fritz,  7  Watts  Sf  Sergeant's  R.,p.  201.     (1845.) 

VERDICT. 

In  all  cases  of  treason  and  felony,  defendant  must  be  present  when 
the  verdict  is  rendered,  and  if  he  be  not  present,  the  verdict  cannot 
be  permitted  to  stand. —  Clark  v.  The  State,  4  Humphreys'  R.,  p.  254. 
(1844.) 

Clark  was  indicted  for  perjury  in  the  circuit  court,  of  Wilson 
county,  and  his  case  was  submitted  to  a  jury.  Judge  S.  Anderson 
presiding. 

The  defendant  was  on  bail  and  was  not  ordered  into  the  custody  of 
an  officer  when  the  trial  began,  but  was  permitted  to  go  at  large. 
The  jury  came  into  court  for  the  purpose  of  giving  in  their  verdict. 
The  defendant,  not  being  present,  was  called  and  did  not  appear.  They 
then  gave  in  their  verdict  of  Guilty,  and  fixed  the  defendant's  time  of 
service  in  the  penitentiary  at  three  years.  The  defendant  afterwards 
came  into  coui't  and  moved  the  court  to  set  aside  the  verdict  and  grant 
him  a  new  trial.  The  motion  was  overruled  and  judgment  rendered 
on  the  verdict,  from  which  defendant  appealed. 

Haynes,  for  the  plaintiff  in  error. 

Attorney  General,  for  the  State. 

Turley,  J.  delivered  the  opinion  of  the  court. 

At  the  May  term,  1842,  of  the  circuit  court  for  Wilson  county,  the 
plaintiff  in  error  was  tried,  and  convicted  for  the  offence  of  perjury, 
and  appeals  to  this  court.  Upon  argument,  several  points  are  made 
for  reversal,  only  one  of  which  we  think  it  necessary  to  notice,  as  that 
is  conclusive  upon  the  case.  When  the  verdict  was  rendered,  the  pri- 
soner was  not  present,  having  been  permitted  to  go  at  large  during 
his  trial.  He  was  called  but  did  not  appear.  Can  a  verdict  so  ren- 
dered in  a  case  of  felony  be  sustained  ?  Assuredly  not.  In  favor  of 
-:.fe  and  liberty,  a  man  charged  shall  be  present  when  a  verdict  affect- 
x<cr  the  one  or  the  other  is  to  be  rendered  against  him,  for  perchance  he 
may  be  able  to  show  cause  against  it. 

And  so  is  the  law  as  long  since  expounded.  Chitty,  in  the  first 
volume  of  his  work  upon  criminal  laws,  says,  "  The  verdict  whatever 
may  be  its  effects,  must  in  all  cases  of  felony  and  treason  be  delivered 
iu  the  presence  of  the  defendant  in  open  court,  and  cannot  be  either 
privately  given  or  promulgated  while  he  is  absent. —  Coke  Litt.,  227  ; 
'i  Just.,  1 17  ;  Sir  Thomas  Raymond,  198  ;  2  Hale,  300  ;  2  Hawk.,  47  ;  Sec. 
2;  4  Black's  Com.  340;  Bacons  Abridg.  Verdicl.  Burn's  Justice 
Juror. 
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We  therefore  reverse  the  judgment  of  the  circuit  court,  set  aside 
•   the  verdict,  and  remand  the  case  for  a  new  trial. 

WAGER. 

Money  deposited  with  a  stake-holder  by  a  party  to  a  wagering  con- 
tract, may,  while  in  the  hands  of  such  stake-holder,  be  recovered  from 
him,  by  the  depositor,  even  after  the  event  has  taken  place,  and  that 
adversely  to  such  depositor. —  Wheeler  v.  Spencer,  15   Conn.  R.,p.  28. 

(1844.) 

WAGES. 

Mere  neglect  of  duty  in  a  particular  instance,  unless  followed  up 
by  consequences  injurious  to  the  owners,  will  not  deprive  a  mate  of 
his  wages. — Duchess  of  Kent,  5  Admiralty  R.,  p.  283.     (1844.) 

The  rule  of  the  court  is,  that  wages  may  be  forfeited  not  in  cases  of 
discharge  for  mere  mis-conduct  alone,  but  where  the  mis-conduct  has 
been  such  as  to  render  the  discharge  of  the  seamen  imperatively  neces- 
sary for  the  safety  of  the  ship  and  the  due  preservation  of  discipline. 
The  Blake,  1  Robinson 's  Admiralty  R.,  p.  73.     (1844.) 

WAY, 

If  a  man  having  two  parcels  of  land,  to  one  of  which  he  has  no 
access,  except  over  the  other  to  convey  such  parcel,  the  grantee  has  a 
right  of  way  over  the  other  parcel,  as  incident  to  the  grant.  If  the 
owner  convey  the  accessible  parcel,  retaining  the  inaccessible  one,  a 
right  of  way  to  the  latter  over  the  former,  is  reserved  to  the  grantor. 
Collins  v.  Prentice,  15   Connecticut  R.,  p.  39.     (1844.) 

WEARING-APPAREL. 

The  statute  exempting  from  attachment  the  necessary  wearing  ap- 
parel for  immediate  use,  exempts  suitable  apparel  for  labor,  with  an 
extra  suit  for  days  of  religious  worship,  and  an  over-coat  for  all  seasons 
of  the  year. — Peverly  v.  Sayles,  10  New  Hampshire  R.,  p.  356. 
(1843.) 

WIDOW. 

If  the  children  leave  the  widow  during  their  minority,  contrary  to 
her  wishes,  and  without  any  fault  or  omission  on  her  part,  she  is  still 
entitled  to  the  possession  of  the  property  until  they  arrive  at  full  age, 
though  they  are  provided  for  by  another.  Otherwise  if  it  appear  that 
they  left  in  consequence  of  improper  treatment  on  the  part  of  the  widow 


Will.  253 

The  rule  on  this  subject  is  the  same,  whether  the  widow  be  the  motlis-r 
or  step-mother  of  the  children. — Scojield  v.  Scofield,  6  Hills  R.,  p.  642. 
(1845.) 

WILL. 

The  burden  of  proving  the  due  execution  of  the  will,  lies  upon  the 
party  seeking  to  establish  it.  But  it  may  be  proved  by  other  evidence 
than  that  of  the  subscribing  witnesses,  or  its  due  execution  may  be  in- 
ferred from  circumstances,  where  the  subscribing  witnesses  are  dead, 
absent,  or  otherwise  incapacitated  to  give  testimony,  or  where  from 
lapse  of  time  or  otherwise,  they  are  unable  to  recollect  whether  the 
requisite  formalities  were  observed  when  they  witnessed  the  execution 
of  the  instrument.  Chaffee  v.  Baptist  Missionary  Convention,  10  Paige's 
Chancery  R.,  p.  85.     (1845.) 

If  a  testator  execute  his  will,  and  the  will  is  not  to  be  found  at  the 
time  of  his  decease,  this  raises  a  presumption  of  his  having  destroyed 
it  with  the  intent  to  revoke  it.  But  this  is  a  presumption  of  fact,  merely, 
which  may  be  encountered  by  contrary  proof,  and  the  will  thus  estab- 
lished.— Minkler  ct  als.  v.  The  Estate  of  Minkler,  14  Vermont  R.p.,  125. 
(1843.) 

This  was  an  appeal  to  the  county  court  from  a  decree  of  the  pro- 
bate court  for  the  district  of  Grand  Isle,  disallowing  a  paper  presented 
to  said  probate  court,  as  a  copy  of  the  last  will  and  testament  of  Peter 
Minkler. 

On  the  trial  in  the  county  court,  the  appellants  exhibited  a  paper,  in 
the  form  of  a  will  executed  by  Peter  Minkler,  deceased,  and  proposed 
to  prove,  by  parol,  that  the  said  Minkler,  on  or  about  the  7th  of  Janu- 
ary, A.  D.  1839,  did  execute  a  will,  corresponding  with  the  paper  so 
exhibited,  and  that  said  will  was  never  revoked  by  him;  but  was,  by 
some  means  unknown,  lost  or  destroyed,  previous  to  his  death.  This 
evidence  was  objected  to  as  incompetent,  but  was  admitted  ;  where- 
upon it  was  proved  by  parol,  that  such  a  will  was  executed  at  the  time 
aforesaid,  by  said  Minkler,  with  all  the  formalities  required  by  law  for 
a  legal  will  of  real  as  well  as  personal  estate,  and  that  the  testator  was 
of  sound  mind  when  he  executed  it. 

It  was  also  proved  that,  previous  to  the  death  of  said  Minkler.  said 
will  was  missing  from  the  trunk  where  the  same  was  deposited  and 
kept,  in  the  house  of  the  testator,  and  that  it  had  never  since  been 
found,  though  diligent  search  had  been  made  for  it.  It  was  contended 
that,  without  evidence  of  an  actual  destruction  of,  or  making  away  with, 
the  will  by  some  other  person,  a  conclusive  presumption  should  be 
raised  that  it  was  destroyed  by  the  testator,  or  by  his  direction,  animo 
revueandi.  But  the  condition  of  the  testator  and  other  circumstances 
being  such  as  to  satisfy  the  court  that  no  such  revocation  had  taken 
place,  the  paper  so  exhibited  in  evidence  was  found  to  be  a  true  form 
and  representation  of  the  will,  and  the  court  decided  that  the  said  paper 
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ought  to  be  admitted  to  probate  as  and  for  the  last  will  and  testament 
of  the  said  Peter  Minkler;  to  which  decision  the  appellees  excepted. 

Alhn  Sf  Piatt  for  appellees. 

The  defendants  contend  that,  in  relation  to  the  revocation  of  the 
will,  (the  same  not  being  found  at  the  time  of  the  decease  of  the  testa- 
tor, nor  since)  every  presumption  should  have  been  made  that  it  was 
revoked  by  the  testator  in  his  life  time,  and  that  nothing  short  of  posi- 
tive testimony  should  have  been  received  to  show  its  loss. 

Smalley  and  Adams  and  G.  Harrington  for  appellants. 

1.  The  evidence  offered  by  the  plaintiffs  was  properly  admitted  by 
the  court.  A  will  stands  upon  the  same  principle,  in  relation  to  the 
admission  of  parol  evidence  to  prove  its  execution  or  contents,  as  any 
other  written  document. — Harivood  v.  Goodright,  1  Coup.  87  ;  3  WU- 
son  497  ;  in  Com.  Pleas.  2  Saund.  PI.  SfE.  539  ;  3  Starkie's  Ev.   1681. 

2.  If  the  will  was  missing  from  the  trunk  where  it  was  deposited  and 
kept  by  the  testator,  and  on  diligent  search  has  not  yet  been  found,  it  is 
lost  so  far  as  these  plaintiffs  are  concerned,  and  if  it  was  not  revoked  by 
the  testator,  then  it  was  not  destroyed  by  him,  as  a  destruction  by  him 
would  be  a  revocation;  and  if  it  once  existed,  unless  there  be  evidence 
of  its  having  been  cancelled  or  revoked  by  the  testator,  the  law  pre- 
sumes its  continued  existence  to  the  time  of  his  death. — Jacksonv.  Betts, 
9  Cow.  222  ;  Harwood  v.  Goodright,  3    Wilson  497. 

That  circumstantial  evidence  may  be  admitted  to  rebut  tne  pre- 
sumption of  a  revocation,  arising  from  the  absence  of  the  will,  is  a  well 
settled  rule  in  the  English  Ecclesiastical  Courts  — 3  Starkie's  Ev.  1715; 
Lox/eyv.  Jackson,  1  Ecc  R.  375  ;  Davis  v.  Davis,  2  Ecc.  R.  277;  Ldley 
v.  Lilley,  5  Ecc.  R.  68. 

The  opinion  of  the  court  was  delivered  by — 

Redfield,  J. — The  issue  in  the  court  below  was  upon  the  legal  ex- 
istence of  the  will,  at  the  decease  of  the  testator.  This  was  joined  and 
tried  by  the  court.  They  established  the  will  upon  such  evidence  aa 
satisfied  them  that,  although  the  will  had  been  destroyed,  by  some  one, 
before  the  decease  of  the  testator,  it  was  not  with  his  privity.  We 
have  no  doubt  this  is  perfectly  competent  to  be  done.  When  a  will  is 
shown  to  have  once  existed,  it  then  continues,  unless  revoked  in  one 
of  the  modes  pointed  out  by  statute,  i.  e.,  by  the  implication  of  law,  or 
by  some  will,  codicil,  or  other  writing,  executed  in  the  same  manner 
wills  are  required  to  be, or  by  burning,  cancelling,  or  obliterating,  with 
the  intention  of  revoking,  &c.  Now  it  is  observable,  first,  that  the 
mere  absence  of  a  will,  shown  once  to  have  existed,  does  not  in  fact 
show  either  of  those  modes  of  revocation,  i.  e.  burning,  cancelling,  or  ob- 
literating ;  much  less  does  it  show  that  done  animo  revocandi.    The  act 
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is  the  mere  symbol  of  the  intention,  and  may  exist  without  it.  The 
will,  to  be  revoked,  need  not  be  entirely  consumed,  provided  it  be 
burned  animo  revocandi.  So,  too,  it  might  be  accidentally,  or  furtively 
burned,  to  any  extent,  and  it  not  amount  to  a  revocation.  So  too  ot 
cancelling  or  obliterating.  The  statute  of  Charles  2d  is  precisely  the 
same  as  our  own,  with  the  addition  to  the  specific  modes  of  revocation, 
of  "  tearing."  This  is  but  one  mode  of  obliterating,  which  is  found 
in  both  statutes,  so  that  the  difference  is  not  important. 

It  is  then  not  a  legal,  nor  artificial,  presumption  of  the  law,  like  the 
presumptiones  juris  et  de  jure  of  the  civil  law,  that  if  the  will  be  burned, 
&c.,  it  is  at  all  events  revoked.  So,  too,  it  being  destroyed,  or  lost  in 
any  other  mode.  No  doubt  we  would  hold,  as  the  English  ecclesiasti- 
cal courts  have  done,  that  the  mere  absence  of  the  will  did  prima  Jane, 
amount  to  proof  of  revocation. —  Toxleyw.  Jackson,  3  Phill.,  12S.  But 
we  would  hold  this  merely  a  natural  presumption,  as  matter  of  fact, 
and  imposing  the  duty  upon  him  who  asserted  the  contrary,  to  support 
his  assertion  by  proof.  This  was  the  rule  adopted  by  the  court  in 
New  York,  in  the  case  of  Betts  v.  Jackson  ex  dem. — Brown,  6  Wend., 
173  ;  where  they  reversed  the  case  cited  by  counsel  from  9  Coiv.,  208. 
This  is  the  rule  which  seems  to  have  governed  the  proceedings  of  the 
court  below,  and  their  judgment  is  affirmed. 

Will  cash,  bank  notes,  bills  of  exchange,  mortgage,  bond  and  bank- 
er's receipt  pass  by  a  bequest  of  all  the  testator's  property  in  a  partic- 
ular house  1 

Cash  and  bank  notes  will  pass  by  such  a  bequest,  but  not  bills  of 
exchange,  bonds,  mortgagers  or  banker's  receipts,  for  they  are  mere 
evidence  of  title  to  things  out  of  the  house  and  not  things  in  it.— 1  Sch. 
SfLef,  318;  11  Ves.,  662. 

WITNESS-GRANTOR. 

The  objection  to  the  competency  of  the  grantor  to  give  evidence  to 
invalidate  his  deed  is  founded  on  interest,  not  on  the  supposed  rule  that 
being  a  party  he  is  estopped,  like  the  party  to  a  negotiable  instrument. 
In  a  conveyance  to  A.  and  his  heirs,  the  grantor  is  a  competent  witness 
to  prove  that  the  deed  as  given  and  received  at  the  time  of  its  execution, 
was  to  it,  for  life,  and  remainder  to  B.  in  fee.--Kronk  v.  Kronk,  4  Watts 
^ Sergeant's  R.,p.  127.     (1843.) 

Error  to  the  Common  Pleas  of  Beaver  county. 

This  was  an  ejectment  for  53  acres  45  perches  of  land,  bought  by 
Jacob  Kronk,  executor  of  John  Kronk,  deceased  against  Joseph 
Kronk.  The  plaintiff  gave  in  evidence  a  deed  in  fee  of  the  land  iri  con- 
troversy to  his  testator  from  Michael  Baker  and  wife,  dated  25th  of 
April,  1830. 

The  defendant  after  giving  evidence  to  show  that  the  purchase 
money  of  the  tract  in  dispute  was  in  part  paid  by  him.  offered  Michael 
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Baker  as  a  witness  to  prove  that  the  defendant  came  to  him  in  the  firs'" 
instance  and  made  a  contract  with  him  for  the  purchase  of  the  land  in 
dispute ;  and  farther,  that  at  the  time  the  deed  was  made  by  him 
(Baker)  to  John  Kronk,  the  latter  declared  that  he  took  the  same  for 
himself  during  his  life  time,  and  for  Joseph  Kronk  after  his  death. 
This  offer  was  for  the  purpose  of  showing  that  John  Kronk  accepted 
the  deed  as  a  trustee  for  himself  and  his  son,  the  defendant.  The 
plaintiff  objected  to  the  witness  on  the  ground  of  his  incompetency  ap 
grantor  in  the  deed.  The  court  overruled  the  objection  as  to  the  first, 
part  of  the  offer  and  sustained  it  as  to  the  second.  The  defendant  ex- 
cepted to  this  decision,  and  assigned  it  for  error. 

Gihnore  for  plaintiff  in  error. 

The  rule  that  a  party  is  not  a  witness  is  confined  to  negotiable  in- 
struments. The  testimony  here  was  not  offered  to  invalidate,  but  to 
explain.  It  was  the  act  of  the  grantee,  not  that  of  the  grantor,  that 
was  to  be  interpreted. — 2  Ball.,  196;  4  Serg.  Sf  Rawle,  497  ;  2  Binn., 
154;  2  Serg.  Sf  Rawle,  415;  4  Serg.  S;  Rawle,  399  ;   3  Doll.,  506. 

Shannon  contra. 

The  grantor  in  a  deed  with  general  warrant  is  incompetent  from 
interest  to  invalidate  it. — 1  Yeates  89,  92,  291,  305  ;  or  to  show  that  he 
has  not  received  the  consideration  money- — 3  Yeates  172  ;  2  Bi?in.  162; 
2  Yeates  219  ;  4  Watts  363;  16  Serg.  $  Rawle  195;  5  Wliart.  452;  8 
Serg.  <Sf  Rawle  381;  11  Serg.  Sf Rawle  325;  13  Serg.  $  Rawle  323. 
The  alleged  trust  is  inconsistent  with  the  deed. — 2  Watts  325  ;  10  Watts 
318  ;  6  Serg.  Sf  Raivle  401  ;  10  Se?g  Sf  Raide  339  ;  5  Serg.  Sf  Rawle  421 ; 
6  Serg.  Sf  Rawle  171 ;  1  Serg.  Sf  Rawle  361.;  1  Watts  Sf  Serg.  195. 

The  opinion  of  the  court  was  delivered  by — 

Sergeant,  J. — The  objection  to  the  competency  of  the  grantor  to 
give  evidence  to  invalidate  his  deed,  is  founded  in  interest,  not  on  the 
supposed  rule  that  being  a  party  he  isesstopped  like  the  party  to  a  nego- 
tiable instrument.  But  Michael  Baker  does  not  appear  to  have  any  in- 
terest in  the  question  whether  the  deed  which  he  executed  was  to  John 
Kronk  in  fee,  or  to  him  for  life,  with  remainder  to  the  defendant,  Jo- 
seph Kronk.  Baker's  situation  as  grantor,  and  the  covenants  in  his 
deed,  would  remain  unaffected  by  the  result  of  this  suit  in  any  event. 
We  are,  therefore,  of  opinion  that  the  court  below  erred  in  rejecting  the 
testimony  of  Michael  Baker. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Act  of  God — What  is  understood  in  law  by  the  phrase    .  .  .53 

As  to  emblements  when  the  estate  is  determined  by  .  75 

ACTS. 
Acts — As  to  what  are  ministerial  .... 

Eight  of  lessee  to  emblements  where  the  estate  is  determined  by  the, 
of  another  ..... 

Effect  of  lessee  determining  his  estate  by  his  own  .  . 

As  to  the,  of  one  of  several  executors  how  held  .  . 

As  to  the,  and  declarations  of  an  agent     .... 

When  specification  of,  may  be  regarded  as  surplusage 

Validity  of,  in  the  transaction  of  business  done  on  Sunday 

ACTS  SANS  SEIGN  PEIVE. 
Acts  Saks  Seign  Frive — What  sufficient  evidence  of  the  execution  of  a  deed 

ADJOINING  LANDS. 
Adioinikg  Lands — As  to  the  obligation  of  tenants  of,  to  maintain  partition 
fences  ...... 

Eights  of  occupants  of       ...... 
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ADMINISTRATION. 

Administration — As  to  the,  of  an  estate  in  a  foreign  country  •  •  3 

ADMINISTRATOR. 

Administrator — Effect  of  a  sale  by                   ....  3 

For  what  purpose  may  sell,               ....  3 

As  to  what  passes  by  a  private  sale  of,  who  intermarried  with  the 

widow            ......  3 

When  emblements  go,  to  the             ....  76,77 

As  to  a  judgment  against,  as  jvidence      ....  107 

When  an,  de  bonis  non  may  be  sued  as  stake-holder        .                 .  227 

ADMISSIBILITY. 

Admissibility — When  dying  declarations  are,  as  evidence                 .  .         106 

As  to  the,  of  parol  evidence               ....  107,204 

Grounds  of  objection  to  the,  of  witnesses                 .                 .  .         163 

When  referees  may  admit  evidence  not,  in  a  court  of  law               .  205 

ADMISSIONS. 

Admissions — When,  of  an  infant  are  competent  evidence  against  him  133,  134 

When  an  infant's  entry  may  be  established  by  .  .  134 

What,  not  a  ground  of  New  Trial  •  178 

When,  cannot  be  given  in  evidence  .  .  .  188 

As  to  taking  back,  once  made  ....        242 

ADULTERY. 

Adultery — A  good  ground  of  divorce  .  .  .  .169 

Deadly  malice  conceived  through,  connection  .  .         174,  175 

ADVANCES. 

Advances — As  to  preference  of  consignee  who  has  made,  on  goods  15,  18,  212 

As  to,  by  a  joint  Stock  Company  to  a  director         .  .  ,         150 

ADVERSARY. 
Adversary — As  to  the  confessions  of,  as  evidence    .  .  .  106 

ADVERSE  CLAIMANT. 

Adverse  Claimant — Effect  of  an  equitable  obligation  of,  to  convey  .     4  63 

As  to  the  protection  of  .  .  .  .  4 

ADVERSE  POSSESSION. 

Adverse  Possession — On  what  the  right  of  tenant  to  set  up,  depends  .            3 

As  to  interruption  of,  by  descent       ....  4 

When  an  actual  or  constructive,  must  bo  proved     .                 .  .4 

When,  will  not  affect  the  deed         .                 .                 .                 ,  4   63 
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AFFIDAVIT. 

Affidavit — When,  is  defective          ...»  4 
As  to,  necessary  to  obtain  an  attachment         .                 .                 .15,  24 

As  to  statute,  made  in  another  State     ...  19 

When  an,  against  two  joint  debtors  is  insufficient  as  to  one  of  them  20 

What,  in  action  of  attachment  must  contain  ...  20 
As  to  proof  that,  were  filed                        .                 •                 •                 .21 

As  to  the  voluntary,  of  a  Garnishee  .  .  •  24 
As  to  attachment  materially  variant  from                  .                 .                 .24 

What  a  sufficient                .....  25 

As  to  receiving  the,  of  a  juror                    ....  153 

As  to,  of  a  juror                  .....  178 

By  whom  an,  for  a  reference  must  be  made             .                 .                 .  205 

AFFIDAVIT  OF  DEFENCE. 

Affidavit  of  Defence — Effect  of  a  judgment  being  opened  upon  an  4 

AFFIRMATION. 

Affirmation" — As  to  attachment  issued  without  oath  or  .  .21 

AGENCY. 

Agency — As  to  the  declarations  of  an  agent  made  after  the  termination  of  his  5 

As  to  acts  of  corporation  by               ...  92 

Liability  of  agent  for  want  of  skill  and  diligence  in  the  exercise  of  his  .  195 

As  to  an,  procured  under  a  previous  arrangement  with  a  thief        .  204 

AGENT. 

Agent — When  the  acts  of  the,  of  the  State  are  not  obligatory  on  the  State      .  5 

Effect  of  the  Declarations  of  one  who  has  acted  as  5 

Effect  of  an,  entering  into  a  submission  to  arbitration             .                 .  11 

What  a  sufficient  affidavit  of,  to  obtain  attachment  .  .  15 
How  far  the  act  of  an,  who  exceeds  his  authority  is  binding  on  his 

principal         .                  .                   •  40 

As  to  assignment  by,  of  a  bank         ....  92 

Right  of,  to  insure  goods  .....  148 
Liability  of.  who  exceeds  his  authority  in   the  execution  of  simple 

contracts  in  the  name  of  principal         .                 .                 .  193 

As  to  the  authority  of,  to  bind  principal                   .                 .              '  .  193 

As  to  the  effect  of,  acts  and  declarations  on  the  principal                  .  193 

Responsibility  of  principal  for  the  fraud  of  his          .                 .                 .  194 

Liability  of  principal  for,  wages  ....  194 
Where  an,  appropriates  the  money  of  his  principal  to  the  payment 

of  a  debt  of  third  persons       ....  194 

As  to  presumed  authority  of,  to  warrant  goods        .                 .                 .  194 

As  to  the  duty  of,  to  give  notice  to  principal,  &c.             .                 •  194 

How,  may  free  himself  from  responsibility              .                 .                 •  195 
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Agent — Liability  of,  for  injuries  caused  by  want  of  skill,  &c.            .  .         195 

As  to  act  of,  done  after  the  death  of  his  principal             .                 .  195 
Effect  of,  transcending  his  authority         ....         195 

As  to  an  agreement  to  place  goods  in  the  hands  of        .                .  195 

AGREEMENT. 

Agreement — As  to  the  validity  of  an,  which  is  optional  with  one  of  the  parties   , 

and  obligatory  on  the  other          .                 .                 .  .5 

As  to  the  validity  of  an ,  by  an  attorney  at  law  to  receive  payment  of  a 

judgment  in  anything  but  the  currency  of  the  U.  S.  •           28 

Validity  of  a  bond  given  pursuant  to  au,  to  compound  a  felony         .  44 

As  to,  entered  into  by  persons  when  intoxicated     .                  .  .54 

"When,  must  be  in  writing               .                  .                 i                 .  117 

As  to  a  party's  ignorance  of  the  legal  effect  of  his                    •  .         129 

When  an,  to  pay  interest  may  be  implied       .                 .                 .  150 
As   to   an,    entered  into  by   three   which   will  not  constitute   them 

partners        .                 .                 .                 .                 .  .188 

-  As  to  an,  to  place  goods  in  the  hands  of  an  agent               .                 .  195 

When  the  court  will  decree  a  specific  performance  of  an  .         202 

AGREEMENT  OF  PARTIES. 

Agreement  of  Parties — Effect  of  an,  entered  into   by  the  parties  to  an 

action            ......  S 

ALIENS. 

Aliens — As  to  the  capacity  of,  to  take  by  descent            •                 .  ,5 
EnListment  of,  in  the  army  of  the  United  States              .                 •    "         78,  79 

ALIMONY. 

Alimony — As  to  the  claim  of  illegitimate  children  for       .                .  •         109 

ALLEGE. 

Allege — What  a  representative  cannot  be  permitted  to            •                  .  8 

What  sufficient  to,  to  recover  of  steamboat  owners  for  property  lost  228,  229 

ALLEGATION. 

Allegation — As  to  a  judgment  founded  on  the,  of  an  agreement            .  28, 29 

As  to  proof  of,  in  an  indictment                .                .                 •  131,  132 

In  an  indictment  for  murder                               .                ,                 .  175 

As  to,  against  steamboat  owners  for  property  lost  .                 •  228,  229 

Necessary  proof  to  sustain,  in  a  bill                 .                .                .  242 

ALTERATION. 

Alteration — Effect  of  a  corporation  procuring  an,  of  its  Charter  61 

As  to  an,  of  a  deed  by  a  party                 .                 .                 .  .         104 

As  to  the  payment  of  an  altered  bill  by  a  party  ignorant  of  the       .   .  129 
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Alteration — As  to,  of  verdict  by  jury  . 

As  to,  in  a  deed  in  pencil  mark  •  •  • 

AMENDMENTS. 

Amendments — When  a  process  may  be  .  •  • 

What  will  remove  the  necessity  of  amending  process       .  . 

As  to,  of  a  writ  after  service     .  .  • 

As  to,  where  a  new  trial  is  granted  on  motion  .  • 

As  to,  to  the  answer  of  Garnishee  to  interrogatories  • 

Where  a  return  may  be  amended  by  Sheriff   .  .  . 

ANCESTORS. 
Ancestors — As  to  an  adverse  possession  commenced  in  the  life  time  of  the 

ANIMALS. 

Animals — As  to  larceny  of  .... 

ANIMO  LUCRANDI. 

Animo  Lucrandi — Effect  under  the  Roman  Law  of  converting  to  ones 
own  use,  property  found         .... 

ANIMO  REVOCANDI. 
Animo  Revocandi — As  to  the  revocation  of  a  will  .  . 

ANIMUS  FURANDI. 
Animcjs  Furandi — When  the,  must  have  existed  to  constitute  larceny 

ANNUITANT. 
Annuitant — As  to  the  amount  allowed  by  will  to  be  paid  to 

ANSWER. 

Answer — As  to  who  may  be  cited  to,  upon  interrogatories 
When  Garnishee  is  required  to,  interrogatories 
As  to  testimony  to  disprove  the,  of  Garnishee 
When  the  extent  of  Garnishee's  liability  to  be  tested  by  their 
As  to  amendment  of  Garnishee's 

Garnishee's  liability  if,  are  not  full,  direct,  and  positive  . 
As  to  sureties  of  Garnishee  who  were  held  to  bail  to 
How  Garnishee's  refusal  to,  is  to  be  taken 
Effect  of  Garnishee's 

When  and  how  defendant  in  a  suit  at  law  can  be  compelled 
When  a  party  is  entitled  to  an  explicit,  by  the  Court 
As  to  an,  of  an  infant  by  Guardian 
As  to  a  fact  charged  in  a  bill  and  denied  in  the 

ANSWERABLE. 

Answerable — When  owners  of  a  vessel  are,  for  damage  by  negligence 
of  the  crew 
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APPEAL. 

Appeal — What  the  Court  are  bound  to  disregard  on  an  .  •  .  8 

As  to  liability  of  sureties  on  an,  bond  ...  6 

Liability  of  a  party  who  .....  6 

APPEAL  BOND. 

Appeal  Bond — Validity  of  an,  given  to  the  people  .  6 

As  to  the  liability  of  sureties  in  an  .  .  .6 

APPEAKANCE. 

Appearance — By  an  attorney  for  a  defendant        ...  7 

Effect  of  withdrawing  plea  and                  .                 ...  7 

As  to  the,  of  Garnishee  by  counsel                   .                 .                 .  16 

As  to  the  consequence  of  not  appearing  at  a  trial    ...  245 

APPELLANT. 
Appellant — As  to  judgment  obtained  against  ...  6 

APPELLATE. 
Appellate — As  to,  powers  and  jurisdiction  of  Court        .  .  79,195 

APPLICATION. 
Application — As  to  the,  of  money  as  directed  ...  7 

APPOINTMENT. 
Appointment — As  to  the,  of  attorney  to  represent  absent  defendant  .  14 

APPREHENSION. 
Apprehension — As  to  rewards  offered  for  the,  of  a  thief  .  .  186 

APPROPRIATION. 

Appropriation — Trespass  for,  of  the  soil  of  a  highway     .  .  .         119 

As  to  the,  of  property  found  ....  155 

As  to  the  validity  of  a  law  authorizing  the,  of  private  property  to  pub- 
lic use  .  .  .  .  .  .         159 

As  to  the,  by  the  teller  of  a  bank,  of  money  entrusted  to  him  in  that 

capacity      .  .  .  .  .        232,241 

APPROPRIATION  OF  PAYMENT. 

Appropriation  of  Payment — An  action  for,  to  the  wrong  demand  .    7—11 

ARBITRATION. 

Arbitration — Effect  of  an  agent  entering  into  a  submission  to  .  11 

As  to  a  submission  to,  by  a  person  On  behalf  of  himself  and  others  .  11 

ARBITRATION  AND  AWARD. 

Arbitration  and  Award — When  submission  to,  is  annulled  by  the  death  of 

one  of  the  parties  ...  11 
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ARMY. 
A.rmt — Enlistment  of  aliens  in  the,  of  the  United  States  .  •    78,  79 

ARREST. 

Arrest — Duty  of  a  Sheriff  who,  a  debtor  on  a  testatum  ca.  sa.  .  11 

As  to  privilege  from  .  .  .  •  .11 

What  must  appear  to  justify  an,  of  a  party  on  the  ground  of  deviation  12 

As  to  an  action  for  maliciously  causing   the,  of  plaintiff  on  a  criminal 

charge  •  166 

ASSAULT. 

Assault — Indictment  for  an,  with  one  instrument  supported  by  evidence  of 

an,  with  another       .....  130,  131 

ASSENT. 

Assent — When  a  party's,  will  be  presumed  .  ,•  .       12,82,91 

Effect  of  acts  showing  the         .  .  .  :  .80 

As  to  extending  time  of  payment  without,  of  surety        .  :  230 

ASSESSMENT. 

Assessment — As  to,  of  damages  on  lands  through  which  a  rail  road  was  to  be 

opened  .  •  .  .  ;  .  62 

As  to  a  contingent,  by  Commissioners  ...  62 

Rights  of  a  purchaser  of  real  estate  under  a  sale  for  an  unpaid  .  74 

ASSETS. 

Assets — Right  of  trustees  to  proceed  in  equity  against  directors  who  refuse 

to  deliver  .....  80 

How,  are  held  upon  an  assignment  for  the  benefit  of  creditors  .  90 

ASSIGNEE. 

Assignee — What  passes  to  the,  in  the  assignment  of  a  contract        .  .           12 

To  what  does  an,  of  a  chose  in  action  take  it  subject                     .  12 

As  to  the  right  of  an,  of  a  personal  contract  to  sue  for  a  breach  of  it  .           12 

When  the  right  of  property  vests  in                               •   .                 .  82 

When,  may  file  a  bill  for  discovery         .                 .                 .  .91 

Effect  of  a  tender  to,  of  a  mortgage                .                .                .  173 
.     Liability  of  official,  for  costs,  &c.              ....         186 

ASSIGNMENT. 

Assignment — As  to  what  passes  by  the,  of  a  contract                .                .  12 

As  to  the,  of  an  instrument  not  negotiable                .                •  .12 

Of  a  chose  in  action            .....  12, 29 

Effect  of  an,  made  in  another  State           .                 .                 •  .24 

Effect  of  an,  of  a  wife's  choses  in  action  by  husband         .                .  69 
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Assignment — Right   of  trustees   appointed   by  deed   of,  for  the  benefit  of 

creditors        .                  .                 .                 .                 .  .79 

Right  of  a  debtor  in  failing  circumstances  to  make         .                 .  81,  91 

As  to  an,  by  a  Corporation         .                 .                .                 .  .81,82 

When  an,  is  fraudulent              .                 .                 .                 .  .82 

Effect  of  an,  fur  the  benefit  of  all  creditors      .                 .                 .  91 

When  the  assent  of  creditors  to  an,  will  be  presumed             .  .-91 

As  to  the  validity  of  a  general            .                 .                 .                 .  91 

By  whom  a  general,  may  be  made             .                 .                 .  .92 

As  to  the  validity  of  a  deed  of            ....  102 

Of  a  mortgage  by  one  executor  ....         108 

When  insurer,  will  be  entitled  to  an,  of  debt    .                 •                 •  148 
Of  a  policy  of  insurance  on  life                  ....         149 

ASSIGNOR. 
Assignor — Right  of  assignee  if,  neglect  to  make  a  schedule         .  .  91 

ASSOCIATION. 
Association— As  to  the  articles  entered  into  by  .  .  .61 

ASSUMPSIT. 

Assumpsit — Actions  of  .....       36,37,38 

When  a  plaintiff  may  elect  to  bring  trover  for  goods  or,  for  money  re- 
ceived .  .  .  .  .  .74 

As  to  admissions  of  an  infant  in,  for  work,  &c.  .  .  133 

For  money  lent         .....  150, 151, 152 

As  to,  against  a  sheriff  for  money  collected     .  .  .  221 

When,  will  lie  against  stake-holders  .  .  •         227 

ATTACHMENT. 

Attachment — As  to  the  affidavit  on  which  a  writ  of,  is  to  issue 
Against  Absent  and  Absconding  debtors  in  La. 
Formalities  prescribed  for  service  of 
Service  of  citation  on  defendant 
As  to  the  remedy  by 

Case  of  appeal  from  judgment  dismissing  proceedings  in 
Will,  lie  against  a  non-resident  if  he  is  in,  the    State  at  the  time  it  is 

sued  out  1 
Against  a  debtor  who  has  obtained  a  respite 
As  to,  in  an  action  for  books  delivered  to  be  bound 
Against  the  property  of  an  absent  partner 
Against  a  partner's  share  of  the  property  in  a  suit 
In  a  suit  against  a  carrier  for  failure  to  deliver  goods 
As  to,  before  the  debt  is  due 

As  to,  levied  while  the  goods  are  in  Ira/isitu  . 

When  foreign,  lies,  .... 
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Attachment— When,  will  lie  as  to  amount  of  damages  .                 .  ,          15 

When,  will  not  lie                              .                 .                 .                 ,  15 

As  to  answers  of  garnishee.      .                 .                 .                 .  .16 

As  to  the  rights  acquired  by  attaching  creditor                 .                 .  16 

When  plaintiff  in,  can  obtain  funds  from  Garnishee                   .  .           16 

When  property  may  be  attached       ....  17 

Of  property  received  as  security  for  special  disbursements    .  ,          17 

Oi  surplus  in  the  hands  of  debtor's  consignee                    .                 .  17 

When  attaching  creditor  is  preferred  to  consignee                   .  17 

General  rule  as  to  when  creditors  cannot  attach                .                 .  17 

Eights  of  attaching  creditors,  &c.              .                .                .  17,18 

Effect  of,  being  set  aside                    ....  17 

As  to  preference  by  first  attaching  creditor              .                .  .17 

Liability  of  officer  for  illegal  seizure  by                           .                .  17 

How  surety  may  exonerate  himself         .                .                .  .17 

As  to  the  liability  of  surety  on  giving  bonds        ...  18 

What  attaching  creditor  must  show  to  repel  an  intervening  party  .           18 

What  a  legal  confession  of  sufficient  property  to  satisfy                   .  18 

When  garnishee  will  have  preference  over  attaching  creditor  .           18 

As  to  privilege  of  factor  or  commission  merchant             .                 .  18 

Effect  of  the  want  of  a  citation  in  the  mode  prescribed          .  .           18 

Manner  of  service  where  defendant  is  anon-resident      .                 .  18 
Consequence  where  all  the  forms  prescribed  by  law  are  not  strictly 

pursued         .                .                 .                .                .  .           19 

Against  absent  and  absconding  debtors  in  Missouri         .                .  19 

Effect  of  levying,  on  property  without  stating  to  whom  it  belongs  .           19 
As  to  the  statute  affidavit                   .                                                    .19 

When  defendant  waves  all  objections  to  the            .                 .  .19 

When  demurrer  must  be  disposed  of  19 

As  to,  of  a  promissory  note                       .                  .                 .  .19 

As  to  a  defective  return  of  writ       ....  19 

Against  absent  and  absconding  debtors  in  Georgia                  .  .           19 

As  to  amendment  of  defective  return               ...  20 

Against  absent  and  abscondmg  debtors  in  Mississippi             .  .           20 

"           "                     "                "         in  Indiana          .                 .  20 

As  to  execution  and  return  of  domestic                   .   •              .  .20 

As  to  surety  and  bond                        ....  20 

As  to  record  of  suits  commenced  by                         .                .  .20 

What  a  sufficient  notice  of  pendency  of  foreign               .                 .  20 

As  to  judgment  against  defendant                     .                 .  20 

As  to  affidavit  against  two  joint  debtors                   .                 .  .20 

What  affidavit,  writ  of,  or  declaration  must  set  forth        .                 ,  20 

As  to  an,  issued  without  an  oath  or  affidavit           .                 .  .21 

As  to  proof  of  bond,  ifec.,  in  domestic               ...  21 

Against  absent  and  absconding  debtors  in  Rhode  Island          .  .21 

Who  not  liable  to  be  attached  as  garnishee          .                               .  21 

Against  absent  and  absconding  debtors  in  Vermont                 .  .          21 
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Has  a  trustee  on  the  question  whether  he  has  effects  or  not,  a  right  to 
a  trial  by  jury         ...••(£ 

What  requisite  to  constitute  an,  of  personal  property 

What  necessary  to  constitute  an  absent  or  concealed  debtor  under  the 
statute?  . 

Creditor's  remedy  when  trustees  neglect  to  sell      .  i 

Statutes  relative  to  the  trustee  process 

Against  absent  and  absconding  debtors  in  Massachusetts 

What  actions  may  be  commenced  by  foreigners 

Who  may  be  summoned  as  trustees  .  .  • 

Against  absent  and  absconding  debtors  in  Maine 

"  «  "  "      in  New  Hampshire     . 

"  "  "  "      in  Alabama 

Must  the  creditor  in  the  case  of  an  absconding  debtor  be  a  resident! 

What  must  appear  on  the  record  to  sustain  a  judicial 

As  to  judgment  on  original,*  in  another  State  .  . 

Effect  of  an  assignment  by  debtor    .  .  . 

As  to  voluntary  affidavit  by  garnishee     .  .  . 

As  to  conditions  in,  bond  .  • 

When,  will  be  quashed  .... 

As  to  protection  of  garnishee  .  .  • 

As  to  garnishee's  answer  .... 

Against  absent  and  absconding  debtors  in  Illinois  . 

ES'ect  of  informality  in  affidavit  .  .  . 

Wrhat  a  sufficient  affidavit  .  .  • 

As  to  plea  in  abatement  in  .  *  * 

As  to  an  appeal  from  the  judgment  of  a  Justice  • 

When  writ  of,  and  return  are  admissible  as  evidence  • 

When,  bond  fatally  defective  .  .  . 

Against  absent  and  absconding  debtors  in  Ohio       .  • 

Effect  of  suing  out,  on  a  false  affidavit  .  . 

As  to  foreign  ..... 

At  whose  instance  the  process  of,  lies  .  . 

Against  whom  foreign,  cannot  be  sustained  .  . 

What  proof  will  set  aside  a  judgment  in  .  .  . 

What  cannot  be  attached         .... 

Against  absent  and  absconding  debtors  in  Arkansas 

As  to  the  manner  of  serving  the  writ  of,  &c. 

Operation  of  the  trustee  process  in  the  New  England  States  . 

As  to   an  actual,  and  immediate  abandonment  . 

As  to,  of  effects  of  a  non-resident  partner 
Exemption  of  wearing  apparel  from 
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ATTENDANCE— ATTESTATION ATTORNEY,     ETC. 


I  \XCF. 


ATTENDANCE. 


Attendatoe — When  several  Garnishees  may  tax  separate  travel  and 

ATTESTATION. 
Attestation — As  to  failure  in,  by  a  Sheriff  to  show  connty,  &c.  . 

ATTORNEY. 

Attorney — As  to  the  authority  of,  to  pledge  property 

As  to  appearance  by,  and  afterwards  the  plea  and  appearance  with- 
drawn   -...•• 

As  to  an  arrest  of  an 

Agreement  by,  to  receive  payment  of  a  judgment  in  something  not 
the  legal  currency.  .... 

As  to  lien  of,  upon  bis  client's  papers,  &c. 

Power  of  an,  to  direct  the  sheriff  as  to  the  fime  and  manner  of  en- 
forcing execution     ..... 

As  to  the  authentication  of  a  power  of    .  .  . 

Lien  of,  on  a  deed  for  the  cost  of  drawing  it     .  . 

As  to  a  power  of,  to  sell  for  a  specific  sum 

As  to  the  acts  of  one  acting  under  a  letter  of    .  .  • 

When  affidavit  must  be  made  by  plaintiff  and  not  by  . 

ATTORNEY  IN  FACT. 
Attorney  in  Fact — How,  may  be  constituted       .  .  , 

ATTORNEY  AND  COUNSEL. 

Attorney  and  Counsel — As  to  the  power  of  .  . 

AUTHENTICATION. 

Authentication — Of  the  acknowledgment,  of  a  power  of  attorney 

AUTHORITY. 

Authority — As  to  possession  under  lawful  .  .  . 

Effect  of  an  absolute,  to  draw  bills  .  .  , 

As  to,  of  agent  to  bind  principal      .... 
Effect  of  the  appropriation  of  money  by  agent  without  . 

Where  agent  transcends  the  limits  of  his         .  . 

When,  will  be  presumed         .... 
When  a  venire  is  not,  to  the  sheriff  to  summon  jury       .  . 

AVOIDANCE. 

Avoidance — As  to,  of  contract  by  infant  .         . 

Of  policy  of  insurance  by  concealment  .  .  . 

What  is  not  concealment  to  avoid  the  policy 

Of  policy  by  misrepresentation  of  facts  .  .  , 
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AWARD. 
Award — Arbitration  and  .  .  •  .  •    .  11 

BAIL. 
Bail — Effect  of  putting  in,  under  attachment  in  Indiana  .  .  20 

What  a  good  defence  to  a  writ  of  sciri  facias  against  t  .34 

BAILEE. 
Bailee — When  illegal  act  of,  forfeits  hia  accruing  rights  under  a  contract  161,  162 

BAILOR. 

Bailor — As  to  the  right  of  possession  restored  to,  by  the  illegal  act 

of  bailee  ....  16" 

BAILMENT. 

Bailment — As  to  what  imports  a^ and  not  a  sale  .  .  34,35 

As  to  what  would  constitue  a  .  .  ,  .  161 

BANK 

Bank — As  to  the  declaration  of  a  cashier  of  a  ...  35 
As  to  the*payment  of  a  note  payable  at  and  discounted  by  a  .  35,  36 
When  a  note  payable  at  a,  must  be  presented  .  .  37 
By  what  the  parties  to  a  note  payable  to  a,  are  bound  .  .37 
As  to  an  accepted  draft  for  a  sum  payable  in  the  notes  of  a  par- 
ticular .....  43 
Powers  of  the  Boai'd  of  Directors  of  a  .  .  .  .  81,92 
Right  of  a,  to  make  ah  assignment  .  .  .  .  83,  92 
As  to  a  note  made  payable  at  a,  for  discount  but  discounted  by 

another  party                .                 .                 .                 .  .186 

As  to  dealings  between                     ....  35 

Lien  of,  for  general  balance  of  accounts                   .                 .  ,35 

BANKS  AND  BANKING  ASSOCIATIONS. 
Banks  and  Banking  Associations — As  to  negotiable  drafts,  or  bills  of 

exchange  issued  by  .  .  .  35 

BANK  BILLS. 
Bank  Bills — As  to  the  payment  of  a  note  payable  to  a  bank  when  the 

bills  of  the  bank  were  at  a  depreciation         .  .  35,  36,  37 

As  to  the  payment  of  a  draft  payable  in  the,  of  a  particular  bank     .  43 

BANKING  HOURS. 

Banking  Hours— General  Rule  as  to  the  presentment  of  notes  payable 

at  a  bank  during  .  .  .  •  .37 

BANK  NOTES. 
Bank  Notes — When,  are  a  good  tender  .  ,   .  .  .         242 

As  to,  passing  by  a  becmest  .  255 

18 
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BAR. 

Bar — Will  a  judgment  against  one  co-debtor,  a  new  suit  against  all  62,  116 

A  promise  by  an  infant  no,  to  a  writ  of  error          .                 •  •         133 

What  a  conclusive,  to  an  action       ...»  152 

When  satisfaction  is  no             .                 .                 .                 •  .152 

As  to  a,  to  the  use  of  a  claim  by  way  of  set  off                 •                 .  152 

BARRATRY. 
Barratry— Against  whom  only,  can  be  committed.  .  .  .37 

BATTERY. 
Battery — As  to  fears  excited  by  threats  of        .  .  •  .73 

BELIEF. 
Belief — As  to  the,  of  witnesses  that  a  debtor  resides  out  of  the  state        .  1 

As  to  a  false  representation  by  a  vendor  which  he  believed  to  be  true  116 

BEQUEST. 
Bequest — As  to  what  passes  by  a,  of  all  the  testator's  property  in  a  particular 

house  ......         255 

BIBLE. 

Bible — As  to  an  entry  in  the  family            ....  108 

BILL. 
Bill — When  a  court  of  chancery  will  entertain  a,  to  set  aside  a  contract  .  3 
A,  to  recover  possession  of  a  note  .  .  .  .  .  41 
As  to  a,  charging  a  fraudulent  attempt  to  hold  property  .  .  49 
A,  in  equity  to  avoid,  a  contract  on  the  ground  ot  fraudulent  misrepre- 
sentations .....  169-173 
As  to  the  necessary  proof  to  sustain  the  charges  in  an     .                .  242,  243 

BILL  OF  DISCOVERY. 
Bill  of  Discovery — When  defendant  may  be  compelled  to  answer  by  .  38 

As  to  filing  a  cross  .....  49 

BILL  OF  EXCEPTIONS. 
Bill  of  Exceptions — As  to  the  facts  to  be  placed  on  record  by         .  21,  107,  192 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
Bills  of  Exchange  and  Promissory  Notes — As  to  a,  issued  by  an  associa- 
tion organised  under  the  general  banking  law  without  the  sanc- 
tion of  the  comptroller  .  .  .  .35 

A  guarantee  of,  held  void  for  not  expressing  consideration  .  33 

As  to  a  notarial  protest,  &c.  being  read  as  evidence  on  a  trial  in  another 

state  .  .  .  .  .  .39 

Can  any  thing  said  by  the  parties  at  the  time  of  making  a,  change  its 

character?  .  . 

As  to  a  note  made  payable  to  the  order  of  a  fictitious  person  .  .  '39 
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Bills  of  Exchange  and  Promissory  Notes — When  an  action  will  lie  against 
drawers  and  endorsers  in  the  name  of  acceptor 

Rule  of  general  law  merchant  as  to  protest,  &c. 

What  may  overrule  the  general  law  merchant 

By  whom  a  protest  must  be  made 

As  to  a  letter  of  credit  conferring  absolute  authority  to  draw 

To  whom  presentment  must  be  made 

When  payment  of  a,  cannot  be  demanded       .  . 

What  no  defence  to  the  acceptor  of  a 

Incompetency  of  the  maker  of  a,  to  be  a  witness 

As  to  service  of  notice  of  protest  through  the  mail 

As  to  question  of  due  diligence  in  serving  notice  . 

As  to  waver  of  notice  by  endorser 

Effect  of  signing  a,  in  blank  and  giving  to  another 

As  to  a,  rnisappropi-iated  by  a  broker  to  whom  it  was  given  to  get  dis- 
counted .  .  .  . 

As  to  an  action  of  debt  by  endorsee  of  a,  against  endorser 

Right  of  holder  of  a  joint  and  several,  to  take  judgment  against  one 

Can  the  acceptor  of  a,  dispute  the  handwriting  of  the  drawer 

As  to  a,  drawn  and  endorsed  in  France,  and  accepted  and  payable  in 
England  ...... 

Payment  of  an  altered,  by  a  party  ignorant  of  the  alteration 

As  to  the  rights  of  parties  to  a,  to  days  of  grace 

Endorsement  of,  in  pencil  mark 

Endorsement  by  the  figures  1,  2,  8,  as  a  substitute  for  endorser's  name 

As  to,  passing  by  a  bequest  of  all  testator's  property  hi  a  particular 
house  ...... 
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BILL  OF  LADING. 

Bill  of  Lading — Effect  of  a,  in  the  hands  of  a  consignee 
As  to  a,  given  by  a  common  carrier  . 


17,  18 
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BILL  OF  SALE. 

Bill  of  Sale — Effect  of,  transmitted  from  time  to  time  by  commission  mer- 
chant who  sells  contrary  to  instructions         .  .  . 


194 


BIRTH. 
Birth — As  to  proof  of  the,  of  a  son  by  record  in  the  family  Bible 

BLANK. 

Blank — Effect  of  signing  a  bill  or  note  in,  and  delivering  it  to  another 
Where  an  agent  in  filing  a  note  in,  exceeds  his  authority 
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40 

40 


BLASPHEMOUS  PUBLICATIONS. 
Bl/sphemous  Publications — Indictment  for  publishing, vending,  and  circula- 
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BONA  FIDE. 
Bona  Fide — Effect  of  a  bill  of  exchange  issued  by  an  association  on  a,  en- 
dorsee .  .  .  .  .  .35 

As  to  the,  holders  of  a  note  fraudulently  put  in  circulation  .  42 

As  to  a,  assignment  by  a  bank  to  trustees  .  •  .82 

Question  as  to  a  conveyance  whether,  or  fraudulent        .  .  91 

As  to  the  transfer  of  personal  property  to  a,  purchaser  after  the  issue  of 

an  execution  .....         107 

Insurable  interest  of  a,  creditor  in  his  debtor's  life  .  .  149 

Transfer  of  a  note  endorsed,  before  it  is  due  in  payment  of  a  precedent 

debt  .  .  .  .  .184 

BOND. 

Bond — How  surety  on  a,  for  attached  property  can  exonerate  himself  .  17 
As  to  the  amount  of  liability  on  a,  by  apart  owner  where  a  steamboat 

is  attached    .                  .                  .                 .                 .  .18 

As  to,  required  for  issuing  foreign  attachmen  tin  Indiana                .  20,  21 

When  an  attachment  is  fatally  defective                  .                  .  .25 

As  to  a,  given  in  pursuance  of  an  agreement  to  compound  a  felony  44 
Effect  of  ratifying  a  contract  made  while  the  party  was  intoxicated  by 

giving  a        .                  .                  .                  .                  .  .54 

Flea  to  an  action  on  a                        .                  .                  .                 .  62 

Defence  to  the  payment  of  a,  given  for  purchase  money  of  land  .           78 

As  to,  and  mortgage  to  purchaser  by  executors  for  property  sold  .  108 

As  to  a,  executed  by  one  member  of  a  firm             ■                  .  .         188 

As  to,  of  one  partner  for  money  loaned  the  firm       .        .                 .  189 

When  defendant  has  no  remedy  upon  replevin       .                  .  .         205 

As  to  security  on  attachment            .  213-218 

When  sheriff  is  authorized  to  demand  a,  of  indemnity             .  .         219 

As  to  extent  of  liability  in  sheriff's                    .                  .                  .  221 

As  to  liability  of  surety  on  a,  for  the  fidelity  of  a  commission  agent  .         231 

Suit  upon  a  sheriff's  official               ....  44-47 

Conditions  of  a  sheriff's  ,                           .                  .                  .  .46 

BOOKS. 
Books — As  to  declaration  of  cashier's  knowledge  of  stocks  on  tha  of  a  bank 

being  given  in  evidence  .  .  .  .35 

BORROWING. 

Borrowing — Effect  of  one  partner's,  money  for  his  own  use  and  giving  the 

note  or  check  of  the  firm  .  .  .  .187 

Where  one  who  is  a  member  of  two  firms,  money  of  one  firm  for  the 

other  .  .  ....  188 

BOUNDARIES. 
Boundaries — As  to  the  rights  of  patentee  of  land  bounded  on  a  river  .  63 
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BROKER. 

Broker — Misappropriation  of  a  note  by  a,  in  whose  hands  it  was  placed  to  get 

discounted  ....  41-44 

CANAL. 
Canal — As  to  surplus  waters  from  a  dam  for  the  use  of  a  •  .63 

As  to  the  right  to  cut  a,  through  one's  own  laud  .  .  206 

CANCELLATION. 

Cancellation — As  to  what  constitutes  the,  of  a  will        .  .  .47 

Of  acceptance  by  mistake  of  banker's  clerk      .  .  .  116 

CANCELLING  OF  DEED. 

Cancelling  of  Deed — Effect  of,  an  unrecorded,  by  consent  of  parties  .  47 

CAPIAS  AD  SATISFACIENDUM 

Capias  ad  Satisfaciendum — As  to  the  discharge  of  a  person  in  custody 

under  a  .  .  .  .  .  .54 

When  a  married  female  may  be  taken  in  execution  under,  against  her 

alone  .  .  .  .  124, 125 

CARE. 
Care — Liability  of  steamboat  owners  fur  loss  by  want  of  .  .        228-230 

CARRIER. 

Carrier— Attachment  against,  for  failure  to  deliver  goods  .  .  14 

Liability  of  owners  of  steamboats  as  .  .  47,  48  228,  22'J 

CASE. 
Case — Where  plaintiff  has  mistaken  his  remedy  by  bringing  trespass  instead  of  1 

As  to  an  action  oft  the,  for  refusing  a  lawful  vote  .  .75 

As  to,  against  defendant  for  not  repairing  fences  .  .  109 

Against  a  sheriff  for  not  levying  under  a  writ  of  fieri  facias  .         110 

As  to  liability  of  surety  on  a,  for  the  fidelity  of  a  commission  agent  231 

CASH. 
Cash — As  to,  passing  by  a  bequest  of  all  testator's  estate  in  a  certain  house      .         255 

CASHIER  OF  BANK. 
Cashier  of  Bank — When  declarations  of,  may  be  given  in  evidence  .  35 

CAUSE. 
Cause — Effect  of  an  agreement  of  parties  that  the,  shall  be  tried  upon  a  cer- 
tain plea  .  -  .  .  .  .  5 
As  to  how  a,  stands  when  the  pleas  are  withdrawn  .  ,  7 
Motion  for  a  rule  on  trustee  to  show,  &c.  ...  22 
When  a  notarial  protest  cannot  be  read  in  evidence  on  the  trial  of  a  30 
Effect  of  one  party  in  a,  resorting  to  the  confessions  of  his  adversary  1 06 
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Cause — Effect  of  a,  being  set  down  for  a  particular  and  then  by  consent  of  par- 
ties set  down  for  another  day                .                                   .  152 
When  judgment  may  be  arrested  as  for  want  of     -                  .  .         213 
As  to,  of  action  ex  contractu  and  ex  delicto                     .                  ,  228,229 

CATTLE. 

Cattle — As  to,  escaping  from  an  adjoining  close      .                  <.                 •  109 

CERTIFICATE. 

Certificate — As  to  proof  of  official  character  by,  of  county  clerk     .  .         19 

Facts  which  may  be  proved  by  clerk's             .                 .                 .  21 

As  to  a  notarial  protest  and ,  of  notices  being  read  in  evidence  .           39 

A  town  clerk's,  as  to  the  conveyance  of  land                   .                 .  105 

As  to,  of  good  character          .  245 

CERTIFICATE  OF  A  CONSUL. 

CsrtificatE  OF  a  Consul — As  to  resident  abroad           .                 .  .48 

CERTIORARI. 

Certiorari — As  to  the  removal  of  proceeding  into  a  higher  court  by    .  154 

CESTUI  QUE  TRUST. 

Cestui  Que  Trust — As  to  negligence  of  trustees  prejudicing  the  rights  of  .          80 

Relation  between  trustee  and         ....  82 

Where  Executor  was  decreed  to  give  up  bond  and  mortgage  for  the  108 

CHANCERY. 

Chancery — What  necessary  to  call  into  action  the  powers  of                  .  48 

How  defendant  in,  may  compel  complainant  to  produce  papers  .          49 

When,  will  compel  a  discovery  in  aid  of  a  prosecution^t  law         .  64 

As  to,  compelling  the  performance  of  trusts             .                 .  .80 

When,  will  make  a  set  off*                .                .                .                .  186 

CHARGE  OF  JUDGE  TO  JURY. 

Charge  of  Judge  to  Jury — To  what  a  party  is  entitled  to  in  the  .  .         104 

Effect  of  an  erroneous        .....  104 

As  to  the  affidavit  of  a  juror  that  he  misunderstood  the           .  .178 

CHARTERS. 

Charters — As  to  enforcing  the  acceptance  of             ...  50 

Effect  of  a  corporation  procuring  an  alteration  of                        .  .  61,62 

As  to  a  Corporation  complying  with  the  requisites  of  its                    .  74 
As  to  power  by,  of  turnpike  company     ....         246 

CHATTELS. 

Chattels — As  to  a,  interest  in  crops                                                               •  75 

As  to  relief  in  equity  in  case  of                                  .                 •  .90 
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Chattels — Right  of  finder  to  expenses  incurred  on  account  of  113 

As  to  a  finder  of  a  lost,  appropriating  it  to  himself  .  155,150 

CHECK. 

Check — When  payment  to  the  finder  of  a  lost,  will  not  bar  an  action  by  the 

owner  .....  113 

As  to  one  partner  giving  a,  of  the  firm  for  a  loan  of  money  for  his 

own  use         ......         187 

CHILDREN. 

Children — As  to  a  conveyance  of  property  to,  to  defeat  his  wife  of  her  dower  65 

As  to  the  claim  of  illegitimate,  to  the  estate  of  their  father  .  109 

Right  acquired  by,  legitimated   by  the  subsequent  marriage  of  their 

parents  ......         109 

As  to,  leaving  the  widow  during  minority       .  .  .         252,  253 

CHOSE  IN  ACTION. 

Chose  in  Action — As  to  the  interest  passed  by  assignment  in  a    .  .           12 
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As  to  n)  made  under  mistake  of  a  material  fact      .  .                  .251 
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Controversies — As  to  cognizance  of,  between  foreigners         .  .                 114 

Who  are  authorised  to  adjust,  in  relation  to  highways            .  .119 

CONVERSION. 

Conversion — When  officer  may  maintain  troverjbr  wrongful,  of  goods  .           54 
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Appeal  from  the  decree  of  a                               .                 .                 •  66 

Where,  will  interfere  by  injunction         .                 •                 •  .81 


COURTS    OF    EQUITY COURTS COURTS    MARTIAL COVIN,  ETC.     285 

COURT  OF  EQUITY. 
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What  the,  are  bound  to  disregard  .  .  .  .  6 
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COVENANT. 

Covenant — As  to  a,  of  general  warranty     ...»  78 

As  to  general  issue  in                .                 .                 ...  »         192 

COVERTURE. 

Coverture — Where  the  wife  became  entitled  t^  an  estate  as  heir  at  law 

during            .                .                .                .                .  ,109 
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CREDIT. 

Credit — When  foreign  attachment,  in  the  hands  of  Garnishee         .  .           19 

How,  iu  the  hands  of  third  persons  may  be  attached       .  20 
As  to  trustee  process  against  rights,  or,  of  concealed  or  absconding 

debtors    .       .                 .                 .                .                .  .22 

As  to,  procured  by  infant  by  misrepresentation                .                 .  137 

As  to,  procured  by  one  of  several  partners  upon  the,  of  the  others  .         188 

As  to,  of  principal  procured  by  agent              .                .                :  193 

CREDITOR. 

Creditor — When  a,  may  maintain  a  suit  in  equity  against  a  corporation  cre- 
ated by  another  state  or  absent  defendant    '  .                 •  .1 
When  a  court  of  chancery  will  set  aside  a  contract  of  conveyance  made 

to  defraud      .                 .                 .'                                 .  .3 

As  to  the  character  of  a  personal  representative  as  3 

When  a,  is  bound  to  apply  payment  to  a  particular  liability    .  .             7 

As  to  the  fact  of  debtor's  intention  in  the  application  of  payment  by  7 

When  a,  may  attach  before  his  debt  is  due              .                 .  .14 
As  to  foreign  attachment  when  debtor  and,  both  reside  out  of  the  state      15,  19 

As  to  the  rights  acquired  by  attaching,  against  Garnishee         .  .           1G 
As  to  a,  attaching  property  in  the  hands  of  one  as  security  for  special 

disbursement                  .                  .                 .                 .  .17 

As  to  preference  of  attaching,  to  consignee       .                 .                 .  17,18 

Preference  of  first  attaching,  over  others                   .                 .  .17 

What  attaching,  must  show  to  repel  the  claim  of  an  intervening  party  18 

When  Garnishee  cannot  claim  a  preference  over  attaching               .  18 

As  to  lien  of  factors,  over  attaching          .                .                .  .18 

Must  the,  in  case  of  an  absconding  debtor  be  a  resident  ?                  .  24 

Liability  of,  for  suing  out  an  attachment  on  false  affidavit        .  .           26 

As  to  assets  upon  an  assignment  for  the  benefit  of           .                 .  90 

As  to  preference  of,  by  debtor                  .                 .                 .  .91 

As  to  an  assignment  for  the  benefit  of                                .                 .  91 
Effect  of  a  judgment  obtained  against  one  of  several  co-contractors 

by  a                                .                 .                 .                 .'  .116 
Right  of,  to   maintain   trustee  process   against   vendee  of  property 

fraudulently  purchased          .                 .                 .                 .  118 

Insurable  interest  of  a  bona  fide,  in  his  debtor's  life                  .  .          149 

As  to  application  of  partnership  goods  in  a  contest  between             .  188 

As  to  the  fact  of  being  a,  disqualifying  liim  to  testify  in  a  suit  .         214 

CREDIBILITY. 

Credibility — As  to  the,  of  witnesses                  .                .                <•  163,164 

CRIMINAL  INTERCOURSE. 

Criminal  Intercourse — As  to  proof  of    .                .                 .             "  *  202 
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CRIMINAL  PROSECUTION. 
Criminal  Prosecution — As  to  concealment  to  avoid 


15 


CROPS. 
Crops — Emblements  and  .....  75 — 78,  153 

CROSS  BILL. 

Cross  Bill — As  to  filing  a,  for  discoveiy                  .                .                .  .  49 

CURATOR. 

Curator — As  to  the  appointment  of  a,  ad  hoc  to  represent  defendant  who 

resides  in  another  State                   .                 .                 .  214-218 

As  to  interrogatories  to  be  served  on,  ad  hoc                   .                 .  214-218 

CURTESY. 

Curtesy — As  to  the  interest  of  a  tenant  by  the           ...  62 

CUSTODY. 

Custody — Application  of  an  attorney  to  be  discharged  from             .  .           11 

As  to  the  actual,  of  property  by  attaching  officer              .     -  21 
When  a  court  of  chancery  will  compel  the  restoration  of  papers  to 

the,  of  the  examiner     .                 .  .               .                 .  .49 

As  to  the  discharge  of  a  person  in,  on- a  capais  ad  satisfaciendum  54 

As  to  discharge  from,  by  tender  of  pay  men!            .  .         118 

Right  of  agent,  to  insure  goods  in,  to  sell                          .  148 

When  a  Sheriff  is  presumed  to  have  the,  of  goods                   .  221 

Liability  of  Sheriff  for  letting  a  prisoner  out  of  his           .  225 

CUSTOM. 

Custom — When  parties  are  bound  by  established,  of  bank                 .  .           37 
As  to  right  to  cross  by     .                 .                 ...                 .     76,  77,  78 

As  to  the,  of  merchants  relative  to  endorsement                       .  .         192 

As  to,  controlling  established  principles  of  law                 .                .  146 


DAMAGES. 

Damages — As  to  the  amount  of,  necessary  to  warrant  an  action  for  the 
wrongful  invasion  of  property 
As  to  amount  of,  where  attachment  will  lie     . 
When,  may  be  given  beyond  those  actually  sustained 
As  to,  where  rail  road  passes  through  lands     . 
As  to  interest  in  an  action  for,  when  goods  are  inferior  to 
When  lessor  is  bound  to  indemnify  lessee  for 
As  to  the  rule  of 

An  action  for,  to  a  vessel  by  negligence  of  crew 
As  to  defendant's  right  to  recov  or  . 

As  to,  for  opening  a  road  through  land 
What  Sheriff  may  show  in  mitigation  of 
19 
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Damages — As  to  an  action  to  recover,  for  slander 

As  to,  by  way  of  recoupment  .  . 

DAYS  OF  GRACE. 

Days  of  Grace — As  to  a  suit  commenced  before  the,  had  expired 
Who  are  entitled  to,  as  a  matter  of  right 

DEADLY  MALICE. 

Deadly  Malice — As  to,  conceived  in  consecpience  of  adulterous  con- 
nection ..... 

DEATH. 

Death — As  to  crops  growing  at  the  time  of  devisor's 

As  to,  when  caused  by  the  ignorance  of  au  apothecary's  clerk 
As  to  the  mode  of,  proved  agreeing  with  that  charged  in  the  indict- 
ment .  .  .  .  • 
As  to,  produced  by  a  wound  wilfully  inflicted 
Dissolution  of  partnership  by,  of  one  partner 
As  to  the  acts  of  an  agent  done  after  the,  of  principal 
Abatement  of  suit  in  replevin  by,  of  plaintiff 
By  whom  a  scire  facias  may  be  maintained  after  the,  of  plaintiff 

DEBT. 

Debt — As  to  an  attorney  pledging  property  of  principal  to  secure  his  own 
When  attachment  may  issue  before  the,  becomes  due 
As  to  attachment  of,  in  the  hands  of  third  persons  . 

Where  a  judgment  is  prima  facia  evidence  of 
As  to  a  bond  given  to  compound  a  felony,  for  a  valid 
When  no  demand  of  a,  is  necessary 

Eight  of  a  trustee  in  a  deed  of  trust  with  a  power  to  sell  to  pay 
Plea  to  a  count  in,  on  a  promissory  note 
Effect  of  a  tender  of  the  amount  of,  and  costs 
As  to  suit  for,  by  guardian  of  an  idiot 
When  duties  become  a  personal 
As  to  extinguishment  of,  by  a  discharge 
Effect  of  insurance  by  mortgagee  for  his  own 
Insurable  interest  of  creditor  in  his  debtor's  life  for  his 
As  to  interest  accruing  on,  while  debtor  is  in  the  jail 
Judgments  of  a  sister  State  as  evidence  of 
As  to  satisfaction  or  payment  of 

As  to  a  notable  instrument  inpayment  of  a  pre  existing 
What  takes  a,  out  of  the  operation  of  the  statute  of  limitation 
As  to  a  note  endorsed  bona  fide  before  due  in  payment  of  a  precedent 
Effect  of  an  agent  appropriating  the  money  of  his  principal  to  the 

payment  of  the,  of  a  thud  person 
As  to  a,  under  a  contract  for  usurious  interest 
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DEBTOR. 

As  to  the  necessary  proof  that  a,  resides  out  of  the  State 

As  to  proceedings  in  courts  of  equity  against  absent 

Appropriation  of  payment  by  a 

Duty  of  Sheriff  as  to  arrest  and  committal  of  .  . 

Attachment  against  absent  and  absconding,  in  Louisiana 

When  attachment  will  lie  against  the  property  of  absconding 

As  to  third  persons  holding  property  of 

As  to  attachment  of,  property  in  the  hands  of  others 

Attachment  against  absent  and  absconding,  in  Missouri 

"  "         "  "         "  Georgia  . 

"  "         "  "         "  Mississippi 

"  "        "  "         "  Indiana 

"  "         "  "         "  Rhode  Island 

"  "         "  "         "  Vermont 

"  '*         "  "         "  Massachusetts 

"  "         "  "         "  Maine 

"  "         "  "         "  New  Hampshire 

"  "         "  "         "  Alabama 

"  "         "  "         "  Illinois     . 

"  «         «  .«         «  ohio 

"         "  "         "  Arkansas 

Effect  of  a  judgment  against  one  of  several  co-, 
As  to  preference  of  creditors  by,  in  failing  circumstances 
Insurable  intei'est  of  creditor  on  his  life  .  . 

As  to  liability  of,  for  interest  while  on  jail  liberties  * 

Liability  of  officer  for  not  taking  bail  of  . 

DE  BONIS  NON. 
De  bonis  non — As  to  administrator  .  .  . 

DECEDANT. 
Decedant — As  to  the  destruction  of  a  codicile  made  by  . 

DECISIONS. 

Decisions — Reversal  of,  of  county  court  by  supreme  court  , 

When,  of  a  court  are  not  the  subject  of  a  writ  of  error 

DECLARATION. 

Declaration— As  to  the  necessary  description  in  a 
Plea  to  a,  in  offset 

As  to  a,  upon  a  judgment  of  another  State 
As  to  a,  alleging  an  unconditional  promise  of  marriage     . 
Where  a,  contains  a  good  count  among  defective  counts 
What  must  bo  set  out  in  a,  for  verbal  slander 
As  to,  of  prisoner       .  '    .  , 
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DECLARATION. 

Declaration — As  to,  of  agent  made  after  the  termination  of  agency  .             5 

Effect  of  the,  of  a  cashier  of  a  bank                   ...  35 

As  to  the  admission  of  dying,  as  evidence                .                 .  .         106 

DECREE. 

Decree — Effect  of  a,  that  garnisher  pay  to  plaintiff  the  funds  of  defendant  16 

Effect  of  a,  in  a  foreign  country         ....  110 

When  a,  against  minor  defendants  may  be  impeached             .  .         133 

As  to  emblements  of  lauds  sold  under,  of  foreclosure       .                 t  153 
As  to  a  sale  and  title  under  a,  of  court         ....         213 

What  sufficient  proof  to  authorise  a                  .                .                 •  242 

DEED. 

Deed — What  sufficient  evidence  of  the  execution  of  a                        .  .2 

What  a  sufficient  proof  of  adverse  j>ossession  to  defeat  a           •  4,  63 

Effect  of  the  cancellation  of  an  unrecorded,  by  consent  of  parties  .           47 

As  to  a,  absolute  on  the  face  as  security  for  money  loaned           .  49 

As  to  ratification  of  an  agreement  made  while  intoxicated  by  giving  .           54 

Rule  in  the  construction  of                                 •                  •                  •  61 

When  other,  are  to  be  regarded  as  part  of  the  conveyance    .  .           61 

Effect  of  the,  of  a  master  in  Chancery               ...  63 

As  to  the  habendum  in  a                           .                  .                  .  .63 

As  to  the  explanation  of  the  consideration  clause  in,  by  parol  proof  63 

What  a  governing  principle  in  the  construction  of  a         .                 .  63 

When  a  sheriff's,  takes  effect                    .                  .                 .  .63 

As  to  acknowledgment  of  a                                 -                 .                 .  65 

Right  of  trustees  appointed  by,  of  trust  for  the  "benefit  of  creditors    79,  80,  82,  83 

As  to  an  assignment  by,  for  benefit  of  creditors               .                  .  91 

Effect  of  an  erasure  in  an  immaterial  part  of  a        .                 .  .         104 

Lien  of  attorney  on  a.  for  cost  of  drawing  it         .              .                 .  162 

As  to  the  incompetency  of  a  grantor  to  give  evidence  to  invalidate  his  255 

DEFAULT. 

Default — As  to  objection  to  a  judgment  by     .                 .                 .  .24 

When  a  judgment  rendered  by,  will  be  reversed             .                 .  25 

When  the  court  will  open  a  judgment  obtained  by                 .  .74 

DEFEAT. 

Defeat — What  must  be  proved  to,  a  deed  on  the  ground  that  the  grantor  was 

not  in  possession            .                                 ...  63 

DEFECT. 

Defect — What,  may  be  amended  on  motion                             .                .  5 

When  sheriff  may  amend  a,  in  a  return                       ,                 .  .20 

As  to  a  fatal,  in  an  attachment  bond                 ...  2o 


DEFECT DEFENDANT DELIRIUM    TREMENS DELIVERY,  ""f ,       291 

Defect — As  to  escape  of  cattle  through,  of  fences            .                 .  .         109 

As  to,  counts  in  an  indictment         ....  132 

As  to,  count  in  a  declaration                     .                 .                 .  1 92 

A  person  selling  an  article  bound  to  supply  one  without                 .  212 

DEFENCE. 

Defence— As  to  affidavit  of              .                                 ...  4 

What  a  good,  to  a  writ  of  scire  facias  against  bail           .                 .  34 

As  to  a  discovery  fatal  to  the,  set  up                         .                 .  .38 

What  no,  to  the  acceptor  of  a  bill  of  exchange                 .                 .  40 

When  a  tender  is  no,  to  securities            .                 .                 .  .44 

An  equitable  title  no,  in  ejectment                   ...  73 

What  may  be  set  up  as  a,  to  the  payment  of  a  bond                 .  .78 

As  to  a,  arising  from  the  terms  of  the  contract  being  varied             .'  118 

Insanity  as  a,  under  an  indictment  for  murder         .                 .  .         166 

As  to  special,  set  up  by  prisoner                      .                .                 .  203,204 

DEFENDANT. 

Defendant — When  a  corporation  may  be  proceeded  in  equity  against,  as 

absent            ......  I 

What,  in  ejectment  must  show  to  compel  plaintiff  to  proof  of  ouster  3.  4 

As  to  the  assent  of,  to  amendment  of  writ       ...  6 

Formalities  in  attachment  against  absent                   .                 .  .13 

As  to,  in  attachment  in  the  several  States         .                  .                 .  13 — 28 

As  to  offsetting  demands  by,  against  plaintiff          ;                 .  .29 

Fleaot ?ud  tiel  recoi  d  and  declaration  of  set  off  by           .                 .  29 

How  a,  in  a  suit  at  law  may  be  compelled  to  answer             .  .           38 

As  to  a,  in  chancery  compelling  complainant  to  produce  papers  .           49 

As  to  the  immunity  of,  dwelling  from  forcible  entry       -.                  .  107 

As  to  a  tender  by,  brought  by  habeas  corpus,                         .  .118 

When  a  decree  against  minor,  may  be  reversed               .                 .  133 

Where,  consents  for  the  accommodation  of  plaintiff  to  have  the  case  put 

down  for  a  particular  day,            .                 .                 .  152 

Promise  by,  to  marry  plaintiff  if  he  ever  married  at  all                   .  169 

As  to  misrepresentations  made  by                             .                 .  .         170 

As  to  letters  of  credit  written  by                        .                 .-                 .  195 
As  to  a  waiver  of,  rights  to  damages                          ...         205 

As  to  an  offer  of,  to  tile  a  bill  of  exceptions      .                  .                 .  229 

When,  must  be  present  at  the  rendering  of  a  verdict               .  .251 

DELIRIUM  TREMENS. 

Delirium  Tremens — When,  excuse  for  crime          .                .                •  166,167 

DELIVERY. 

Delivery — As  to  goods  tn  transitu  before,  to  consignee  .                •  .15 

As  to,  of  goods  by  carrier                 ....  53 
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Delivery — When  a  deed  passes  the  title  on     .                 .  .                 .63 

How  an  assignee  may  obtain  the,  of  property                   .  .                   91 

As  to  acts  of  executors  relating  to  the,  of  goods       .  .                 .         107 

Effect  of  the  mere,  of  goods              .                 .                 .  .                 118 

As  to,  by  releasor  to  a  releasse                .  .                 .         205 

DEMAND. 

Demand — When  garnishee  cannot  set  up  a,  in  compensation  .                  16 

When  affidavit  must  contain  a  description  of          .  .                 .20 

As  to  what  the  law,  between  creditor  and  surety            .  .                    45 

When  no,  is  necessary              .                 .                 .  .                 .64 

When  a  party  is  liable  in  trover  without  previous             .  .                   73 

Necessary,  in  case  of  forfeiture  of  lease  by  non-payment  .                 .         116 

As  to  recovery  of  interest  from  judicial            .                 .  .                 150 

When  chancery  will  set  off                                        .  .                 .         186 

As  to  assumpsit  against  a  sheriff  for  money  collected  without  previous  221 

DEMANDANT. 

Demandant — When,  is  entitled  to  the  crops     .                .  .                .77 

DEMURRER. 

Demurrer — When,  must  be  disposed  of           .                 .  .                .19 

As  to  duplicity  in  a  plea  on  a  general               ...  29 

DEPOSITOR. 

Depositor — Liability  of  stakeholder  to,  for  deposit          .  .                r         252 

DEPUTY  SHERIFF. 

Deputy  Sheriff — Liability  of  sheriff  for  moneys  collected  by  .                         221 

DESCENT. 

Descent — When  capacity  to  take  by,  must  exist              .  .                 .5 

DESCRIPTION. 
Description — As  to  the  necessary,  in  the  record  of  a  suit  commenced  by 

attachment   .                 .                 .                 .  .                .20 

DESTRUCTION. 

Destruction — As  to  fears  excited  by  threat  of  the,  of  property  .                 .          73 

As  to  parol  evidence  in  case  of  the,  of  a  record                 .  .                  106 

DETERMINATION. 

Determination — As  to  emblements  where  the,  of  the  estate  is  contingent  and 

uncertain       .                 .                 .                  .  .                 .75 

Effect  of,  by  the  act  of  another         .                  .                 .  .                   76 

Effect  of  a  certain  interest  and  known                     .  .                 .76 

As  to  emblements  where  a  person  determines  his  own  estate         .  76 


DEVASTAVIT DEVIATION DEVISE DEVISEE — DEVISOR,   ETC.         203 

DEVASTAVIT. 

Devastavit — Responsibility  of  trustees  for       .                .                 .  C2 

DEVIATION. 
Deviation — What  must  appear  to  justify   the  arrest  of  a  person  on  the 

ground  of    .                 .                .                 .                 .  .12 

DEVISE. 

Devise — When  a,  to  executor  entitles  him  to  the  crops   ■ .                .  .          75 

As  to  emblements  in  a,  of  laud  in  fee  simple                   .  77 

DEVISEE. 

Devisee — As  to  the  distinction  between  the  heir  and,  in  relation  to  emble- 
ments           .                 .                 .                 .                  .  .75 

As  to  evidence  of  debt  to  charge  heirs  of                           .                 .  103 

DEVISOR. 

Devisor — As  to  the  presumed  intention  of,  in  favor  of  devisee        .  .75 

As  to  crops  growing  at  the  time  of,  death        ...  77 

DILIGENCE. 

Diligence — When  the  question  relative  to  due,  belongs  to  the  court  .            40 

As  to  degree  of,  necessary  to  call  into  action  the  powers  of  a  court  of 

equity           .....  48 

DIRECTORS. 

Directors — As  to  the  authority  of  board  of,  to  bind  individuals       .  .           61 

Right  of  trustees  to  proceed  in  equity  against                   .                 .  80 

As  to  the  right  of,  to  make  assignment                     .                 .  .81 

As  to  the  control  of,  over  the  property  of  a  bank            .                  .  92 

As  to  money  advanced  to  a,  by  a  member  of  the  company     .  .         150 

DISBURSEMENT. 

Disbursement — As  to  attachment  of  property  received  as  security  for  special  17 

Lien  of  attorney  for  costs  and                  .                 .                .  .29 

DISCHARGE. 

Discharge — When  bail  will  be,  on  motion      .                 .                .  .34 

As  to,  of  surety                .....  45 

As  to,  of  surety  for  the  performance  of  official  duty                 .  .           47 

When  a  person  in  custody  cannot  be,  by  a  State  officer                   .  54 

Effect  of  a,  under  the  two  thirds  act        .                 .                 .  .         147 

As  to,  of  seamen  and  withholding  wages          .                 .                 l  252 

DISCOUNT. 

Discount — As  to  a  note  made  payable  at  a  bank  for                  .                 .  186 
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As  to  a  tender  of  money  collected  on  an,  by  sheriff  .  .  44,  45 
Eight  of  officer  seizing  goods  by  virtue  of,  to  maintain  trover  for  a  sub- 
sequent wrongful  conversion  .  .  .  .54 
As  to  a  judgment  which  would  authorize  a  clerk  to  issue  .  62 
When  crops  may  be  seized  on,  and  gathered  by  sheriff  .  .  77 
As  to  aid  from  chancery  in  the,  of  trusts  ...  80 
Validity  of  a  transfer  by  defendant  after  the  issuing  of  an  .  .  1 07 
When,  cannot  be  issued  on  a  judgment  rendered  in  another  state  10S,  117,  118 
As  to  directions  to  sheriff  to  suspend,  of  fi  fa  .  .  .110 
When  a  judgment  may  be  entered  up  against  a  married  woman  as  feme 

sole  and  she  taken  in  ....         124 

As  to  stay  of,  for  insanity  .  .  .  .  146 

As  to  interest  while  debtor  is  in  jail  on  .  .  .         150 

As  to  refusal  of  a  justice  to  quash  on  154 

A  husband's  freehold  in  his  wife's  lands  may  be  sold  on         .  .  154 

A  stranger  cannot  object  that  the,  was  directed  to  an  improper  officer  184 

As  to  the  return  day  of  ....  206,221 

Right  of  sheriff  to  demand  indemnity  from  plaintiff  in      .  .  219 

As  to  power  of  sheriff  after  return  clay  to  receive  money  on  .         22 1 

As  to  the  payment  of,  by  officer        .  .  .  .  221 

As  to  seizing  under,  property  not  belonging  to  defendant         .  .221 

Rizhtof  one  whose  property  has  been  illegally  seized  on  .         221,  222 

Dutv  of  sheriff  with  a  writ  of  habeas  corpus  for  a  person  in  221.  "205 

When  au,  may  be  superseded  .  .  .         230 

Who  must  prove  the,  of  a  will  ....  253 
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EXECUTOR. 

ExECtnun — As  to  an  annuity  to  be  increased  at  the  discretion  of.  .                 .             6 

Whou,  shall  have  emblements          .             -  .                 .  .            75, 76 

As  to  t<cts  done  by  one  of  several              .                 .  .                   107.108 

As  to  a  jadgmeot  against,  and  administrators                    .  .                107 

Where,  *\as  empowered  to  sell  any  part  of  the  estate  .                 .         108 

As  to  a  bona  ana  mortgage  taken  by                 .                .  .                 108 

EXECUTORY. 
Executory — As  to  a  judgment  which  has  ceased  to  be    .  •  .108 

As  to  a  fraudulent  contract  while  it  remains    .  .  .  117 

13IBCUTORY  PROCESS. 
Executory  Process — As  to  execution  on  a  judgment  which  has  ceased  to  be 

executory  .  .  .  .  .108 

EXEMPTION. 

Exemption — As  to,  of  necessary  v  taring  apparel  .  .  .         252 

EXPECTANCY. 
Expectancy — As  to  an,  coupled  A*ith  a  present  existing  title  .  •         148 

EXPENSES. 
Expenses — Right  of  finder  of  lost  property  to  indemnity  for  reasonable  .         1 13 

EXTINGUISHMENT. 

Extinguishment — As  to,  of  debts  by  assets      .  .  .  .83 

As  to,  of  debt  by  a  discharge  .  .  .  .  147 

When  a  policy  of  insurance  becomes  extinguished  •  .148 

EXTORTION. 
Extortion — As  to  threatening  letters  for  the,  of  money     .  .  244,245 

FACTS. 

Facts — Wheu  concealment  of,  avoids  a  policy  of  insurance               •                 .  149 

Concealment  of  the,  must  be  proved                 .                 .                 ,  149 
As  to  mere  silence  concerning  a  material                 .                 .                 .149 

Effect  of  misrepresentation  of                             .              •    .                 .  149 
As  to  ihe  necessary  proof  where  a,  is  charged  in  the  bill  and  denied  in 

the  answer              .                 .                 .                 .                 ,  242 
As  to  relief  in  equity  from  jhe  effect  of  an  act  done  in  ignorance  of  a 

material                  .                 .                  .                 .                 .  251 

FACTS  FOR  THE  JUDGE  AND  JURY. 
Facts  for  the  Junos:  and  Jury — Who  to  determine  whether  the  facts  show 

probable1  Cause  .....        108 

Who  to  decide  whether  the  fads  exist  .  .  lost 
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FACTOR FAILURE FALSE FALSE  RETURN,  ETC. 


FACTOR. 

Factor — As  to,  lien  on  goods  for  general  balance 

As  to  attachment  against  the,  of  absent  dtbtor  . 

As  to  the  right  of,  to  insure  goods  to  their  full  amount 
When  a,  becomes  responsible  for  amount  of  sales  . 

Liability  of,  for  a  loss  arising  from  his  neglect         .  . 

FAILURE. 
Failure — As  to,  of  consideration  of  a  note  .  • 

FALSE. 
False — What  a  good  bar  to  an  action  founded  on  a,  warranty 

As  to  statements  and,  evidence  induced  by  malice  r 

As  to  threatening  letters  containing,  accusations 

As  to,  representations  of  land  by  vendor  .  , 

FALSE  RETURN. 

False  Return — As  to  a,  of  nullabona  to  a  writ  of fieri  facias 
As  to  what  would  be  a  .  . 

FAMILY  BIBLE. 
Family  Bible — As  to  the  entry  in,  as  evidence  .  . 

FAMILY  RECORDS. 
Family  Records — When,  are  competent  evidence  .  • 

FATHER. 

Father — When  a  child  may  choose  which,  he  pleases     .  • 

FEAR. 
Fear — As  to  confessions  induced  by,  of  personal  injury     .  . 

FEES. 

Fees — When  defendant  may  be  discharged  without  payment  of  the,  of  court 
Liability  of  a  public  officer  for  exacting  more  than  the  .  , 

FEE  SIMPLE. 

Fee  Simple — As  to  crops  in  a  devise  of  land  iu  .  , 

As  to  the;  or  right  of  soil  of  a  highway  .  . 

FELONY. 

Felony — As  to  a  boud  given  to  compound  a      .  .  .  . 

Effect  of  a  solicitation  to  commit  a     .... 

As  to  uniting  a  court  charging  a,  with  one  charging  a  misdemeanor 
As  to  the  degree  of  insanity  which  would  excuse  the  commission  of 
When  a  finder  of  lost  properly  is  guilty  of  . 
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Felont — As  to  competency  of  jurors  on  a  trial  for     .  .  .        178,  179 

Necessity  of  defendant  being  present  when  verdict  is  rendered  on  a 

trial  for  .  .  .  .  .        251 

FEME  COVERT. 

Feme  Covert — As  to  the  right  of  the  wife  to  make  an  entry  of  the  decease  of 
her  husband,  and  recover  land,  to  which  she  became  heir  during 
coverture       .  .  .  .  ,  .         109 

As  to  a,  being  taken  in  execution  as  feme  sole  .  .  125 

FEME  SOLE. 
Feme  Sole — When  a  feme  covert  may  be  treated  as  ,  «  124-126 

FENCES. 

Fences — As  to  liability  of  tenant  to,  against  adjoining  close       .                 .  109,110 

As  to  cattle  escaping  through  defect  of     .  '          '     ,                 ,  109 

Action  for  not  repairing     .....  109,110 

Right  to  make  half  of  a,  on  the  land  of  adjoining  owner           .  110 

FENCE  VIEWERS. 
Fence  Viewers — When  disputes  may  be  settled  by  ,  ,110 

FICTITIOUS. 
Fictitious — As  to  a  note  made  payable,  to  the  order  of  a,  person    .  .  39 

FIDELITY. 
Fidelity — As  to  a  surety  for,  of  agent  ....         281 

FIERI  FACIAS. 

Fieri  Facias — Action  against  a.  sheriff  for  not  levying  under  a  writ  of  110-112 

As  to  a,  on  a  judgment  against  one  of  two  partners                 .  .         189 

Liability  of  sheriff  for  neglecting  to  return  a     .                 .  .                 219 

Right  of  sheriff  to  indemnity  before  levy               -  .                 .  .         219 

When  a  venditioni  is  issued  on  the  return  of  a                 .  .                 250 

FINAL  DECREE. 

Final  Decree — As  to  the  rule  where  the  right  of  possession  cannot  be  settled 

until  a  .  .  .  .  .  .81 

FINDER  OF  LOST  PROPERTY. 

Finder  of  Lost  Property — Roman  law  as  to,  .                .                112  113 

English  law  as  to  t                 113 

As  to  indemnity  of,  against  necessary  expenses  .                 .                         113 

Law  in  Massachusetts  as  to                                 .  .                                   113 

Law  in  Illinois  as  to                 .                  .  .                 .                           113 
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FINDING. 

Finding — As  to  a  reward  for,  lost  property        ....         112 

As  to  payment  of  check  when  come  in  possession  by      .  .                 113 

When  a  party,  a  chattel  is  justifiable  in  appropriating  it  to  his  own  use  155 

When  a  party,  property  and  appropriating  it  is  guilty  of  larceny  156,  157, 158 

FIRM. 

Firm — When  creditors  of  a,  will  have  a  preference           .                .  .18 

As  to  a  loan  obtained  by  giving  the  tfote  of  a                    .  .                 187 

When  a  transaction  will  not  bind  the  whole            .                 .  .188 

As  to  one  member  of  a,  binding  his  co-partner                  .  .                 188 

As  to  admissions  of  a  common  member  of  two         .                 .  .         188 

When  a,  will  be  bound  by  endorsement  of  a  member            .  188,  189 

FIRE  INSURANCE. 

Fire  Insurance — As  to,  on  property        ....  147 

FORCIBLE  DETAINER. 

Forcible  Detainer — As  to,  being  distinct  from  forcible  entry        .  .         113 

FORCIBLE  ENTRY. 

Forcible  Entry — Immunity  of  defendant's  dwelling  from      .  .                 107 

As  to,  and  detainer                  .                 .                .                .  .113 

FOREIGN. 

Foreign — When,  attachment  lies                .                .                .  19, 20 

When,  attachment  cannot  be  sustained                     .                 .  22,  26 

As  to  protest  of,  bill  of  exchange         ' .                              .  .                   39 

Rule  of  law  as  to  ignorance  arising  from,  birth  and  education  115 

As  to  misinterpretation  of,  laws               .                 .                 .  .116 

As  to  the  priority  of,  judgments      .                 .                  .  .                  118 

FOREIGN  CORPORATION. 

Foreign  Corporation — As  to  the  right  of,  to  maintain  an  action      .  .114 

FOREIGNERS. 

Foreigners — As  to  the  enlistment  of        .                .                 .  .78,79 

As  to  jurisdiction  over              .                 .                                 .  114,115 

FOREIGN  LAWS. 

Foreign  Laws — As  to  the,  which  should  govern  the  case              .  .         115 

Effect  of  contracting  in  ignorance  of                 .  .                  ]  i  ."> 

As  to  the  misinterpretation  of                  .                 .  .          1  i  o 
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FORFEITURE. 

Forfeiture — As  to,  of  the  right  of  dower                                                   c  65 

As  to  determination  of  an  estate  by,  of  conditions                     .  ,         76 

Necessary  demand  when  a  lease  is,  for  non-payment  of  rent            »  116 

Rule  of  court  as  to,  of  seamen's  wages         .                             t  .        252 

FORECLOSURE. 

Foreclosure — As  to  the  crops  growing  at  the  time  of            .                .  76,  153 

FORMALITIES. 

Formalities — As  to,  in  service  of  attachment  and  citation              .       *  .         113 

As  to,  in  the  execution  of  a  will      ....  253 

FRANCHISE. 

Franchise — As  to  the  violation  of                 .  .                ,  .2 

FRAUD. 

Fraud — Effect  of  an  agent  combining  with  others  to  commit  a,  on  the  State     .  5 

Rule  in  the  construction  of  deeds  that,  is  never  to  be  presumed     .  82 

As  to  a  presumption  of                              .                 .                  .  .83 

As  to  a  ground  of  action  by  vendee  for              .                  .                 .  1  ]  6 
Effect  of  contracts  entered  into  for  fraudulent  purposes           .  .117 
As  to  a  promissory  note  obtained  by                  .                 .                 .  117 
Judgment  may  be  impeached  for                               .                 .  j  17 
When  a  decree  may  be  impeached  for                               .                 .  133 
As  to  testimony  which  is  inadmissible  to  prove       .                  .  .         170 
What  a  good  signing  within  the  statute  of                 .                          .  jgi 
When  the  acts  of  an  attorney  are  binding,  though  dealing  in,  of  prin- 
cipal             .                 .                 .                 .                .  .        194 

When  a  principal  is  responsible  for  the,  of  his  agent        .                .  194 

As  to  goods  obtained  by                             .                 .                 .  .212 

As  to  treating  a  contract  as  void  on  the  ground  of           .                .  250 

FRAUD  AND  COVIN. 
Fraud  and  Covin — As  to  a  note  obtained  by  ...         114 

FRAUDULENT. 


Fraudulent — As  to  a,  .attempt  to  hold  property        .  . 

When  a  conveyance  is,  and  will  be  set  aside  .  . 

When  an  assignment  is  ... 

As  to,  concealment  of  finding  property 

As  to  the  validity  of  a  contract  entered  into  for,  purposes 

Liability  of  an  infant  who,  obtained  goods  upon  credit 

Effect  of,  misrepresentation  on  a  policy  of  insurance 

As1  to  avoiding  a  contract  up-in  the  ground  of,  representations 

When  a  purchaser  will  hold  goods  obtained  by,  representations 
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As  to,  representations  of  land  by  veudor  .  .  250 
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FRAUDULENT  CONVEYANCE. 

Fraudulent  Conveyance — As  to  the  right  of  creditor  to  maintain  trustee 

process  against  the  vendee  of  property,  purchased  .         118 

FREEHOLD. 

Freehold — As  to  the  sale  of  a,  and  taking  a  mortgage  by  executors       .  108 

As  to  the,  of  a  husband  in  his  wife's  land                 .                 .  .         154 

FREEHOLDERS. 

Freeholders — Assessment  of  damages  to  laud  by                      .                  •  92 

FREIGHT. 

Freight — Liability  of  owners  of  steamers  employed  in  carrying       .  .        228 

FUNDS. 

Funds — As  to,  of  debtor  in  the  hands  of  third  persons                 .                 .  14 

"What  to  be  considered  as  a  confession  of  having     .                 .  .16 

GARNISHEE. 

Garnishee — As  to  the  liability  of  funds  of  debtor  in  the  hands  of              .  14 

When,  may  claim  a  preference  as  creditor  over  consignor       .  15,18 

When  the,  is  required  to  answer  interrogatories              .                 .  16 

Effect  of  the  neglect  of  a,  to  answer  within  the  legal  day      .  .     16,  18 

As  to  recovery  against  the                 .                 .                  .                 ,  16 

As  to  the  extent  of  a,  liabilities;  how  tested           .                 .  .16 

Liability  of,  if  answers  are  not  full,  direct  and  positive    .                 .  16 

As  to  liability  of  the  sureties  of                .                 .                 .  .16 

As  to  the  right  acquired  by  attaching  creditor  against     .                  .  16 

Effect  of  a  decree  that,  pay  to  plaintiff  the  funds  of  defendant  .           16 

As  to  attachment  by  sheriff  in  the  hands  of      ...  17 

When  a,  is  not  bound  to  obey  a  summons                .                 .  .19 

Effect  of  a  defective  return  as  to  property  in.  the  hands  of             .  19 

As  to  what  attachment  will  reach  iu  the  hands  of  .                  .  .   19    20 

When  several,  may  tax  separate  travel  and  attendance     .                 .  22 

When  a,  will  be  protected  as  to  the  amount  attached  in  his  hands  .           25 

Effect  of  service  of  a  writ  of  attachment  by  merely  summoning  a  .  26 

GENERAL  BALANCE. 

General  Balance — As  to  claim  for,  over  attaching  creditor    .                 .  18 
Lien  of  a '  ank  for,  on  papers  transmitted  by  another  bank  for  col- 
lection                   .....  35 

GENERAL  DEMURRER. 

General  Demurrer — As  t»  taking  advantage  of  duplicity  in  plea  on  a  .           29 
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GENERAL  ISSUE. 

General  Issue — As  to  what  cannot  be  given  in  evidence  under  the  .          77 

What  may  be  given  in  evidence  under  the      .                 .                 •  118 

As  to  a,  in  covenant                  .                 .                 .                 .  .192 

GENERAL  LAW  MERCHANT. 

General  Law  Merchant — As  to  protest  required  by  the              .  39 

GENERAL  RULE. 

General  Rule — As  to  the  consideration  clause  in  a  deed                         .  63 

When  the  husband  must  conform  to  the,  or  abandon  suit         .  .64 

As  to  the  incidents  of  a  contract       ....  162 

GENERAL  WARRANTY. 

General  Warranty — As  to  covenant  of,  in  a  deed                  .                 .  78 

GOOD  FAITH. 

Good  Faith — As  to  insured  being  bound  in,  to  communicate  all  the  facts 

material  to  the  risk                                   .                 .                 .  149 

What  the  court  will  require   on  setting  aside  a  proceeding  in,  for 

irregularity                     .                 .                 .                  .  .150 

As  to  goods  left  by  a  sheriff  acting  in                .                 .                 .  221 

GOODS. 

Goods — As  to  one  who  has  obtained,  by  fraud  or  duress    .                 .  .73 
As  to  the  right  of  owner  of,  deposited  with  a  person  who  wrongfully 

sold  them  .  .  .  .  .74,75 

Effect  of  a  release  of  testator's,  by  one  executor      .                 .  .         107 

As  to  the  duties  of  a  finder  of  lost     ....  113 

Effect  of  a  representation  made  by  vendor  respecting,  sold    .  .116 

Liability  of  an  infant  who  fraudulently  obtained,  upon  credit           .  132 

Right  of  agent  to  insure,  in  his  custody  .                 .                 .  .148 

As  to  indictment  for  stealing             ....  156 

As  to  a  lien  on,  for  labor  in  transporting  them          .                 .  .         162 

As  to  the  proceeds  of  a  sale  of  partnership'         .                 .                 .  188 
As  to  die  sale  of.  pledged           .....         193 

Right  of  seller  to  reclaim,  obtained  by  fraudulent  representation     .  212 

Officer  not  justified  in  opening  an  outer  door  to  seize              .  .         221 

Presumption  of  law  as  to  possession  of,  by  sheriff            .                 .  221 
Effect  of  a  transfer  of,   by  consignee  as  to  the  right  of  stoppage  in 

transitu         .....  .        230 

Where,  remain  unsold  for  want  of  buyers         .                 .                 .  250 

GOODS  SOLD. 

Goods  Sold — As  to  an  action  for,  and  delivered       .                 .                 .  118 
When  the  value  of,  by  a  commission  merchant  may  bo  recovered  of 

him  as  purchaser                .                  .                 .                 .  194 
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GRACE. 

Grace — As  to  the  right  to  claim  days  of  ...  184 

GRANT. 

Grant — Effect  of  the  word,  "  in  her  own  right,"  in  a,  of  property  to  a 

married  woman      .....  53 

Rule  in  constructing  deeds  as  to  a            .                 .                 .  .61 

As  to  a  conveyance  by  words  of  present          ...  80 

As  to  the  right  given  by  a,  of  a  highway                  .                 .  .         119 

What  does  not  pass  as  incident  or  appurtinant  to  a                            .  211 

When  the  grantor  has  a  right  of  way  as  incident  to  a               .  .         252 

GRANTEE. 

Grantee — When  the  cancellation  of  a  deed  may  operate  to  restore  the 

estate  to  the  .  .  .  .  .47 

Right  of,  where  a  raw  material  after  transfer  is  manufactured  by 

grantor  •  •  .  .  169 

As  to  the,  right  of  way  by  "as  incident  to  a  grant,"  .  .        252 

GRANTOR. 

Grantor — As  to  proof  of  the  signatures  of  the  ...  2 
Necessary  proof  to  defeat  a  deed  on  the  ground  that  the,  was  not  in 

possession      .                 .                 .                 .                 .  4, 63 

As  to  the  rule  that  a  grant  shall  be  taken  most  forcibly  against  the  61 

As  to  the  Intent  of  the,  in  the  construction  of  a  deed         .                 .  63 

Where  a  raw  material  after  transfer  is  manufactured  by         .  .         169 

When  aright  of  way  is  reserved  to  the  .  .  .  252 
As  to  objections  to  the  competency  of,  to  give  evidence  to  invalidate 

his  deed                  .....  255,  256 

GRATUITY. 

Gratuity — As  to  a,  passing  by  assignment                  ...  12 
When  the  presumption  will  be  that  e  provision  was  intended  as  a  65 
As  to  gratuitous  disposition  made  by  the  father  of  illegitimate  chil- 
dren              .                •                •                •                .  .109 

GROWING  CROPS. 
Growing  Crops — As  to  the  conveyance  of,  with  the  land        .  .  118 

GUARANTEE. 

Guarantee — When  a,  was  held  void  within  the  statute  of  frauds  for  not  ex- 
pressing a  consideration  .  .  .  .38 

GUARANTOR. 

Guarantor— -Effect  of  a  note  given  by,  in  payment  of  interest  on  a  guaran- 
tied note  ...  .  163 
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GUARANTY-. 
Guaranty — As  to  a,  of  collection  .  38,  3» 

GUARDIAN. 

Guasctjl^—  As  to  the  right  of  a,  of  an  idiot  to  sue  at  law  .  .  .         129 

A   to  an  answer  of  an  infant  by         ...»  133 

GUEST. 

Guest — What  constitutes  a,  at  an  inn         ,...'.  137 

GUILT. 

Guilt — What  necessary  to  exclude  confessions  of  .  .  .         132 

As  to  a  particeps  criminis  giving  evidence  of  the,  of  himself  and 

thers  .....  187 

GUILTY. 

Guilty — What  sufficient  to  support  a  general  verdict  of  .  .         132 

When  a  finder  of  lost  property  is,  of  larceny  .  .  155 

As  to  what  constitutes  a  prisoner,  of  murder  .  ;  .         174 

Teller  of  bank  found,  of  theft  for  appropriating  money  entrusted 

to  him  ......         237 

Where  a  pannel  or  prisoner  pleaded,  of  writing  threatening  letters         244,  245 

HABEAS  CORPUS. 

Habeas  Corpus — When  the  bail  need  not  bring  the  principal  into  court  on  34 

As  to  a  tender  by  a  defendant  when  brought  up  on.                   .  .         118 

As  to,  to  obtain  the  discharge  of  a  soldier       .                  .                 .  118 

What  held  to  be  an  escape,  pending  the  proceedings  upon     .  224,225 

HABEAS  CORPUS  AD  TESTIFICANDUM. 
Habeas  Corpus  ad  Testificandum— As  to  the  duty  of  sheriff  in  the  case  of  225 

HABENDUM. 
Habendum — Effect  of  the,  in  a  deed  on  the  estate  given  by  the  premises        .  18 

HABERE  FACIAS  POSSESSIONEM. 

Habere  Facias  Possessionem — When,  may  be  issued  against  a  feme  covert 

in  her  maiden  name  .....         125 

HAND-WRITING. 

Hand-writing — As  to  acceptor  of  a  bill  disputing  the,  of  the  drawer  .         105 

As  to  proof  of,  by  comparison  of  hands  .  .  .  119 

HEIRS. 
Heirs — As  to  the  right  of,  to  emblements  and  crops  .  .  .    75,  77 

A  judgment  against  executors  is  not  evidence  of  the  debt  against  the  108 


312  HEIR   AT    LAW HIGHWAYS— HIGHWAY   SURVEYOR,  ETC. 

HEIR  AT  LAW. 
Heir  at  Law — As  to  premises  to  which  the  wife  became,  during  coverture  109 

HIGHWAY. 

Highway — When  a  person  is  not  justified  in  driving  cattle  into  the  .         109 

As  to  the  right  given  by  the  grant  of  a     .                  .                 .  .119 

Who  must  decide  as  to  acts  done  within  the  limits  of  a                    .  185 

How  the  public  right  to  a,  may  be  lost                     .                 .  .         212 

As  to  the  power  to  authorize  the  construction  of  a  rail-road  across  a  227 

HIGHWAY  SURVEYOR. 
Highway  Surveyor — As  to  the  refusal  of  a,  to  execute  receipt  for  a  tax  bill         119 

HOLDER. 

Holder— Incompetency  of  the  maker  of  a  note  as  a  witness  in  action  by  the, 

against  the  endorser     .  .  .  •  .40 

As  to  the  right  of  the,  of  an  accepted  draft  payable  in  the  notes  of  a  par- 
ticular bank  .  •  •  •  .43 
Effect  of  the,  of  a  joint  note  sueing  all  the  makers  in  one  action  .  44 
As  to  the,  of  a  note  who  came  in  possession  by  finding  .  .113 
As  to  the,  of  an  instrument  received  in  payment  of  a  pre-existing  debt  158 
When  a  note  may  be  sued  upon  in  the  name  of  a  bank  for  the  use  of  the 

real  186 

HOMICIDE. 

Homicide— As  to,  caused  by  a  shopkeeper  and  his  servant  .         119-124 

As  to  an  insane  person  committing  ....         146 

Difficulty  of  assigning  a,  to  its  proper  cause     ...  174 

HORSE  STEALING. 

Horse  Stealing— What  the  prosecutor  may  charge  under  an  indictment  for  124 

HUSBAND. 

Husband— When  a  grant  of  property  to  a  married  woman  would  operate  as  a 

conveyance  of  the  property  to  her  .  .  53,54 
What  a.  must  supply  who  comes  for  a  divorco  .  .  64 
Ri°ht  of  a  widow  to  dower  in  rents  of  lands  leased  by  her  .  .  65 
As  to  a  trust  estate  of  the  ....  65 
Presumption  as  to  a  testamentary  provision  by  a,  for  his  wife  .  .  65 
Effect  of  a  conveyance  by  the,  shortly  before  his  death  of  all  his  pro- 
perty to  his  children  to  defeat  his  wife  of  her  dower  .  .  65 
As  to  the  wife  separating  from  her,  by  reason  of  family  difficulties  65 
As  to  conveyance  by,  or  wife  before  marrying  to  deprive  the  other  of 

property       .  .  •  •  ■  .63,69 

Effect  of  an  assignment  of  the  wife's  choses  in  action  by  her           .  69 

As  to  a  collusive  judgment  against  the                                        •  69 


HUSBAND  AND  WIFE — ICE— IDENTIFICATION— IDENTITY,  ETC.         313 

Husband — When  chancery  will  compel  a,  to  provide  for  his  wife             .  69 
As  to  the  rights  of  the              .                 .                 .                 .                 .72 

As  to  the  lands  of  the  wife  leased  by  the          ...  77 
As  to  the,  life  estate  in  lauds  to  which  his  wife  became  heir  at  law 

during  coverture                     ....  109 

As  to  a  mortgage  of  the  wife  on  the  property  of  her               .                 .  126 

As  to  a,  marital  rights                                                           :  126 

As  to  the  freehold  of  a,  in  his  wife's  lands               .                 .                 .  154 
Effect  of  a  promise  by  the,  that  he  will  see  a  debt  paid  which  his  wife 

owed  when  sole           .....  163 

HUSBAND  AND  WIFE. 

Husband  and  Wife — When  a  feme  covert  may  be  taken  in  execution  as  feme 

sole  without  her  husband  .  .  .  124-126 

When  the  mortgage  of  the  wife  on  her  husband's  property  exists  with- 
out being  recorded       .....         126 

As  to  the  right  of  the  husband  to  money  accumulated  by  the  wife  whilst 

they  lived  apart  .....         126 

ICE. 

jCE — When,  becomes  individual  property         ....         129 
When,  the  subject  of  larceny  .  129 

IDENTIFICATION. 

Identification — When  the  wife  of  apannel  though  inadmissible  as  a  witness 

may  be  exhibited  in  court  for  .  .  .       126 — 128 

IDENTITY. 

Identity — As  to  the  evidence  of  character  and,  that  a  writing  in  pencil  mark 

admits  of  .  .  .         192 

IDIOTS. 
Idiots — When  a  guardian  of,  may  sue  at  law  .  .  ,  129 

IGNORANCE. 

Ignorance — When  lessee  of  a  tenant  for  life  if  he  sow  in,  of  the  death  will  not 

be  entitled  to  the  crop  .  .  .  .76 

Rule  of  law  with  respect  to,  arising  from  foreign  birth  and  education  115 

When  one  must  take  the  inconvenience  resulting  from  his  .  115 

As  to  a  party's,  of  the  legal  effects  of  his  contract  .  .         129 

As  to  relief  from  the  effect  of  a  contract  made  in,  of  a  material  fact  251 

ILLEGAL. 

Illegal — Liability  of  officer  for  an,  seizure  by  attachment  •                .                   17 

As  to  duress  by  threats  of,  imprisonment                 .  ,                .73 

Effect  of  a  contract  entered  into  for,  purposes  .                .                117 

As  to  the  recovery  back  of,  interest  when  p:iid         .  .                 .         150 
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ILLEGITIMATE. 
Illegitimate — As  to  the  claim  of,  children  to  the  estate  of  their  father    .  109 

IMBECILITY. 

Imbecility — "When  a  party  is  not  allowed  to  set  up  his  own,  of  mind  to  avoid 

a  liability  .....         137 

IMMOVABLES. 
Immovables — What  are  not,  either  by  nature  or  destination      .  .  129 

IMPEACHMENT. 

Impeachment — As  to,  of  a  judgment  for  fraud  .  .'  .         117 

When  a  decree  against  minor  defendants  may  be  .  .  133 

IMPLIED. 
Implied — What  an,  warranty  in  law  .  ...        212 

IMPORTATION. 

Importation — As  to  what  constitutes  an  .  .  .  130 

What  does  not  constitute  an  ....  130 

When  the,  is  complete  ....  130 

When  the  right  to  duties  accrue  by  the  .  .  .  130 

IMPORTER. 
Impop.ter — Liability  of,  for  duties  on  importation  ...         130 

IMPRISONMENT. 

Imprisonment — When  a  person  cannot  be  discharged  from,  by  a  State  officer  54 

Effect  of  a  contract  entered  into  by  duress  of  .  .  73 

As  to  duress  of,  where  it  is  under  legal  process        .  .  .73 

As  to  fears  excited  by  threats  of  illegal  ...  73 

As  to  a  paunel  or  prisoner  while  undergoing  the  sentence  of,  being  sen- 
tenced to  another  term  .  .  .  .219 

IMPROVEMENTS. 
Improvements — As  to  insurable  interest  of  vendee  on  .  .  148 

INCOMPETENCE. 

Incompetence — As  to,  of  the  maker  of  a  note  as  a  witness              .                 .  40 

Effect  of,  of  trustees                                                           •  93 

As  to  the,  of  a  witness              .                  .                 .                 •            '     •  137 

As  to  a  new  trial  for  the  rejection  of,  testimony              .                •  173 

As  to,  of  a  juror        ...                  ...  183 

What  held,  to  prove         .....  202 


INCORPORATED    COMPANY INDEMNITY INFANCY,    ETC. 
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INCORPORATED  COMPANY. 

Incorporated  Company — As  to  an  action  by  an,  to  recover  certain  install- 
ments . 
Effect  of  a  vote  of  an,  fixing  the  salary  of  its  president 

INDEMNITY. 

Indemnity— As  to  the,  to  which  the  finder  of  lost  property  is  entitled 
As  to,  undertaken  by  insurer  against  fire 
As  to  an,  against  future  loss  on  a  suretyship 
When  a  sheriff  is  authorised  to  demand  a  bond  of 
When  plaintiff  is  bound  to  indemnify  the  sheriff 

INDICTMENT. 

Indictment — Action  for  malicious 

What  the  prosecutor  may  charge  under  an,  for  theft 

An,  for  an  assault  with  one  instrument  supported  by  evidence  of  an  ai 

sault  with  another 
As  to  confessions  on  atrial  of  an 
An,  for  stealing  lost  property 

As  to,  of  a  medical  man  for  manslaughter  . 

An,  for  murder  .... 

As  to  proof  on  the  trial  of  an,  for  murder  . 

As  to  the  allegation  in  an 

How  words  used  in  an,  are  to  be  understood  .  . 

Effect  of  nolle  prosequi  entered  upon  an 
What  sufficient  to  maintain  an,  for  a  nuisance 
Arrest  of  judgment  under  an,  for  a  defect  in  the  venire 

INFANCY. 

Infancy — When,  is  a  good  bar  to  an  action  .  .  . 

INFANT. 

Infant — Liability  of  an,  for  fraudulently  obtaining  goods  on  credit 
As  to  an  answer  of  an,  being  read  against  him 
As  to  a  promise  made  by  an,  after  he  comes  of  age 
How  an,  may  ratify  his  contracts  after  he  comes  of  age 
As  to  admissions  of  an      .  •  .  . 

When,  entry  maybe  established  by  his  admisssions 
As  to  acts  and  consent  of  an 

When  an,  is  not  estopped  from  setting  up  his  infancy  in  avoidance  of  a 
contract  .  .  .  .  .      . 

When  a  sale  of  real  estate  devised  to  an,  is  void 

INFERENCE.   ' 
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Inference — As  to  the,  of  a  witness  drawn  from  facts 


105 
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Inferencr — Wlien  the,  seems  to  be  one  of  absolute  certainly  .  •         175 

Where  evidence  introduced  consisted  of  mere,  and  was  not  objected  to         178 

INFRINGEMENT. 

Infringement — When  the  court  will  not  postpone  the  trial  of  an  action  for 

the,  of  a  patent  .         189 

INHABITANT. 

Inhabitant — What  not  necessary  to  constitute  an     .  .  .  22 

On  what  property  an  execution  against  the,  of  a  school  district  may 

be  levied       .  .  .  .  .  .213 

INJUNCTION. 

Injunction — As  to  issuing  or  refusing  an                   ...  7g 

When  a  court  of  chancery  will  interfere  by              .                  .  .81 

When  an,  will  be  granted  to  prevent  a  multiplicity  of  suits             .  90,  173 

As  to  the  trial  of  an                   .                 .                  .                 .  .         137 

INJURY. 

Injury — As  to  an  action  against  a  private  company  for  an,  resulting  from 

their  negligence    .....  62 

INNS  AND  INN  KEEPERS. 

Inns  and  Inn  Keepers — What  in  a  common  law  sense  constitutes  an  inn 

keeper  ......         137 

Rule  as  to  what  constitutes  a  guest  .  .  137 

INSANITY. 

Insanity — As  to  witnesses  on  a  question  of                ...  137 
When  a  party  is  not  allowed  to  set  up  his  own  imbecility  of  mind  in 

avoidance  of  a  contract          ...  .         137 

As  to  an  act  done  under  an  insane  delusion     .                 .                 .  138,147 

As  to,  of  which  the  remote  cause  is  habitual  drunkeness         .  .         166 

When  the,  excuses  the  act  -           .                 .                  .                 •  166 
As  to  mania  a  potu  amounting  to            ....         166 

As  to  the  frenzy  of  drunkenness      .                  .                 .                 .  167 

INSOLVENT  DEBTOR. 
Insolvent  Debtor — Effect  of  a  discharge  of,  under  the  two-third  act  .        1 47 

INSPECTORS. 
Inspectors — As  to  the  validity  o    returns  made  by,  of  election  .  74 

INSTRUCTIONS. 
Instructions — Liability  of  a  commission  merchant  for  selling  contrary  to  his  194 


INSTRUCTIONS    TO    THE    JURY — INSTRUMENT,    ETC.  317 
NSTRUCTIONS  TO  THE  JURY. 

Instructions  to  the  Jury — As  to,  that  the  jury  are  not  absolute  judges  of  the 

law  in  criminal  cases     .                 .                 .                 .  .147 

How  the  court  are  bound  to,  when  requested                   .                 .  147 
What  are  erroneous                   .....         147 

Presumptions  as  to  juror's  understanding          .                 .                 .  154 

As  to  a  new  trial  being  granted  where  proper,  have  been  given  .         154 

INSTRUMENT. 

Instrument — As  to  an  unnegotiable,  taken  by  assignment                .  .           12 
As  to  a  notarial,  received  before  it  is  due  in  payment  of  a  pre-existing 

debt              .                 .                 .                .                .  .158 

Effect  of  a  negotiable,  received  as  an  indemnity  against  future  loss  158 
Effect  of  a  bond  executed  l>y  one  member  of  a  firm  and  all  intending 

the,  should  bind  them                     .  188 

As  to,  written  with  a  lead-pencil               .                          .                  .  192 

As  to  one  executing  an,  in  another's  name  as  attorney             .  .         194 

When  the  due  execution  of  an,  may  be  inferred                .                 .  253 

INSURABLE  INTEREST 

Insurable  Interest— As  to  what  an,  implies                   .                .  .         147 

As  to,  of  mortgagor  and  mortgagee                     .                 .                 .  148 

When  a  trustee,  agent,  or  factor,  may  insure  to  the  full  amount  .         148 

As  to  an  equity  of  redemption  being  an            .                 .                 .  148 

When  a  vendee  has  an             .                 .                  .                 .  .148 

As  to  what  is  necessary  to  constitute  an           .    -             .                 .  148,  149 

As  to  the,  of  a  creditor  in  his  debtor's  life                  .                 .  .         149 

INSURANCE— FIRE. 

Insurance — Fire — As  to,  against  loss  by  accidental  fire           .                .  147 

What  interests  are  insurable                                                          .  147-149 

As  to  the  general  principles  relating  to                               .                 .  149 

INSURED. 

Insured — What  are  bound  in  good  faith  to  communicate           .                .  149 
What  are  not  bound  to  tell       .....         149 

Effect  of  a  concealment  by                                                              .  149 

As  to  mere  silence  concerning  a  material  fact.          .                  .  .          149 

Effect  of  misrepresentations  of  facts  by             .                 .  149 

INSURANCE— LIFE. 

Insurance — Life — As  to  insurance  on  life    •     .                .                .  .         149 
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INSURERS — INTENTION INTEREST. 


INSURERS. 

Insurers — When  steamboat  owners  &re 

When,  must  pay  the  debt  to  the  amount  of  insurance 
As  to  the  duties  of  insured  to 


47 

148 
149 


INTENTION. 

Intention — As  to  a  deed  absolute  on  its  face,  as  a  security  for  money  loaned  49 

Rule  in  the  construction  of  a  deed  that  the,  of  the  parties  should  appear  61 

When  the,  of  the  grantor  is  the  governing  principle       .                 .  63 

Presumption  of,  as  to  a  testamentary  provision       .                  .  .65 

As  to  the  presumed,  of  devisor  in  favor  of  the  devisee     .                 .  75 

As  to  a  voluntary  arrival  with  an,  to  unlade  the  cargo               .  130 

As  to  an  assault  with,  to  kill             ....  130 

Liability  of  infant  for  obtaining  goods  with,  not  to  pay             .  132,   133 

As  to,  of  finder  of  lost  property  to  appropriate  it               .                 .  155 

As  to,  of  prisoner  to  apply  money  to  his  own  use     .                 .  .157 

As  to  an  assault  with,  to  ravish         ....  202 

Effect  of  repeating  a  slander  with  a  malicious         .                 .  .         226 

As  to  a  deliberate,  to  extort  money                   .                 .                 .  245 
As  to  presumption  of,  to  revoke  a  will      ....        253 

INTEREST. 


Interest — As  to, on  accounts  .... 

When  the  liabilities  do  not  exceed  the 

As  to  the,  of  a  tenant  by  the  curtesy 

As  to  accumulations  of,  by  the  wife  while  living  apart  from  her  husband 

Against  whom,  on  an  account  is  not  allowed 

As  to  what  are  insurable  .  .  .  .1 

*  As  to,  in  an  action  for  damages  for  inferiority  of  goods 

As  to  recovery  back  of  illegal,  when  paid 

When  an  agreement  to  pay,  may  be  implied 

Effect  of  a  note  given  by  guarantor  for,  due  on  guarantied  note 

As  to  over  paymeut  of  a  note  and  . 

Astothesale  of  therightand, of  pledgor  of  goods 

As  to  the  release  of  a  witness  who  has  an,  in  suit 

Effect  of  a  contract  stipulating  for  usurious 

INTERNATIONAL  LAW. 
Intehnational  Law — General  principles  of,  as  to  jurisdiction  over  foreigners 

INTERROGATORIES. 

Interrogatories — When  third  persons  may  be  cited  to  answer  upon 
Effect  of  garnishee's  neglect  to  answer,  within  the  legal  day 
What  a  sufficient  citation  of  garnishee  to  answer 
Effect  of  garnishee's  refusal  to  answer 
When,  were  inadmissible         .  ,  .  ... 
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INTESTATE INTOXICATION IN    TRANSITU,    ETC.  319 

INTESTATE. 
Intestate — As  to  the  effect  which  the  time  of  death  has  on  emblements  77 

INTOXICATION. 

Intoxication — As  to  contracts  entered  into  while  in  a  state  of         .  .54 

As  to  the  absence  of  in  mania  a  potu  ,  .  .         166,  167 

IN  TRANSITU. 


In  Transitu — When  Garnishee  may  claim  a  preference  if  attachment  be  levied 
while  the  goods  are 


15 


INVALIDATE. 

Invalidate — When  mere  irregularities  will  not,  a  sale      .  .  .         213 

INVASION. 
Invasion — As  to  the  wrongful,  of  another's  property  .  .  jgg 

INVENTION. 
Invention — What  requisite  for  a  person  to  be  entitled  to  a  patent  for  an         .         189 

INVENTOR. 
Inventor — As  to  the  rights  of  first  , 

IRREGULARITY. 


189 


22 


Irregularity — When  a  single  execution  is  irregular  and  void  . 

What  the,  will  require  m  setting  aside  a  proceeding  for  ,  15Q 

When  mere,  will  not  invalidate  a  sale      .  .  .  013 


ISSUE. 


Issue — As  to  a  traverse  which  presents  an  immaterial         .  ,  29  31 

As  to  the  refusal  of  an  inferior  court  to  try  a  case  at,  between  the  parties  245 


JAIL. 


Jail — To  what,  a  sheriff  must  commit  a  debtor  .  .  .11 

As  to  the  liability  of  sheriff  for  permitting  a  prisoner  to  escape  from  225 


JOINT  CONTRACTORS. 
Joint  Contractors — As  to  foreign  attachment  against  one  of  several 

JOINT  DEBTORS. 
Joimt  Debtors — As  to  an  affidavit  against  two  .  . 

JOINT  MAKERS. 
"oint  Makers — When  presentment  must  be  made  to  each  of  several,  of  a  note         40 

21 


■26 


20 
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JOINT    NOTE JOINT    STOCK    COMPANY — JUDGE,  ETC. 


JOINT  NOTE. 

Joint  Note — As  to  one  of  the  makers  of  a,  being  made  a  witness  in  behalf  of 

the  others    ......         106 

JOINT  STOCK  COMPANY. 
Joint  Stock  Company — As  to  money  advanced  by  a  member  of  a,  to  a  direc- 
tor of  the  company  ;  150 


JUDGE. 

Judge — As  to  disputes  between  foreigners  being  decided  by  the,  of  the  place 
As  to,  answering  abstract  questions  of  existing  law 
What  belongs  exclusively  to  the         .... 
When  a  mandamus  will  be  granted  on  a,  refusing  to  try  a  case  at  issue 

JUDGMENT. 

Judgment — Effect  of  a,  being  opened  upon  an  affidavit  of  defence 

An  appeal  from  a,  dismissing  proceedings  under  attachment  laws 

What  tantamount  to  a,  against  garnishee 

Effect  on  garnishee  of  a,  against  the  principal  debtor 

As  to  a  defence  that  will  protect  to  the  amount  of 

As  to  a  party  attaching  the  amount  of  a,  obtained  against  himself 

When  demurrer  must  be  disposed  of  before,  is  rendered 

As  to  a,  against  garnishee  for  more  than  plaintiff's 

What  not  a  sufficient  return  io  warrant  a,  by  default 

When  a,  againsl  a  defendant  is  good  .  . 

As  to,  against  principal  debtor  and  a  single  trustee  . 

When  a  trustee  is  not  protected  by  a  previous 

What  does  not  warrant,  against  defendant  in  attachment 

What  not  a  valid  objection  to  a,  by  default 

When,  cannot  be  rendered  against  garnishee 

Effect  of  a,  of  non-suit  in  attachment 

As  to  taking  an  appeal  from  a,  of  a  justice  of  the  peace  . 

When  a,  by  default  will  be  reversed  on  a  writ  of  error 

As  to  setting  aside  a,  in  attachment  on  certoirari 

As  to  an  agreement  by  attorney  to  receive  payment  of  a,  in  any  thing  but 

the  currency  of  the  United  States 
As  to  lien  of  attorney  upon  a,  in  favor  of  his  client 
As  to  taking  a,  by  confession 
When  the  holder  of  a  joint  and  several  note  is  not  at  liberty  to  sever 

and  take,  agaiust  one  .  .  . 

As  to  the  kind  of,  county  court  is  authorised  to  render 
Effect  of  a,  against  one  of  several  co-debtors 
When  the  court  will  open  a,  obtained  by  default 
When  a,  will  not  be  reversed 
As  to  a,  against  executors  or  administrators 
As  to  execution  on  a,  rendered  in  another  State 
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Effect  of  a,  against  one  of  several  co-contractors                .                 .  J 16 

As  to  the  faith  and  credit  of,  of  other  States             .                 ,  117,118 

Liability  of,  to  be  impeached  for  fraud              .                 .                 «  117 

As  to,  of  other  States  being  domestic          .  •         117 

As  to  the  right  which  the  lex  fori    gives  to  foreign           .                 :  118 
When  a,  may  be  entered  up  against  a  married  woman  in  her  maiden 

name              .....  124—126 

As  to  a  writ  of  error  to  reverse  a,  against  an  infant          .                 .  133 

As  to  the  conclusiveness  of,  of  a  sister  State          .                 .  .         151 

When  defendant  is  entitled  to.  as  in  case  of  non-suit        .                  .  152 

When  a,  of  a  court  in  another  State  is  not  entitled  to  full  credit  .          152 

As  to,  of  a  court  which  has  no  jurisdiction       .                 .                 .  152 
When  an  erroneous,  is  binding                  ....          152 

A  8  to  the  conclusiveness  of,  of  courts  martial                     .                 .  152 

When  the  validity  of  a,  cannot  be  enquired  into  collaterally  .         1  52 

When,  take  effect             .....  152 

Effect  of  an,  against  one  of  the  makers  of  a  joint  and  several  note  .         152 

As  to  the  recovery  back  of  money  paid  on  a     .                 .                 .  152 

Effect  of  a,  on  a  claimant  which  is  a  bar  to  another  suit         .  .         .152 

Upon  what,  an  action  of  assumpsit  will  not  lie                   .                 .  152 

As  to  a  record  of  a  prior,  as  evidence  in  a  cause     .-                  .  ,          153 

As  to  the  right  of  priority  of,  in  equity               .                 .                 .  162 

As  to  a  new  trial  if  a,  be  founded  upon  improper  evidence     .  .         178 

As  to  property  seized  upon  nfi.  fa.  on  a,  against  one  of  two  partners  189 

When,  may  be  anested  as  for  want  of  a  cause  of  action           .  .213 

As  to  a  writ  of  scire  facias  to  revive  a               .                 .                 .  213 

Arrest  of,  for  a  defect  in  the  writ  of  venire               .                 .  .         246 

JUDGMENT  DEBTOR. 

Judgment  Debtor — As  to  liability  of  a,  to  be  attached  as  garnishee  .           31 
When  a  sheriff's  deed  takes  effect  so  as  to  pass  the  interest  of,  at  the 

time      ......  63 

JUDICIAL. 

Judicial — What  necessary  to  sustain  a,  attachment          .                 .  .24 

As  to  what  are  not,  acts    .                 .                 .                 .                 .  74 

As  to  mandamus  directed  to,  officers       .                 .                 .  .79 

What  not  affected  by,  or  legal  mortgages        .                 .                 .  129 

When  interest  may  be  recovered  from,  demand     .                 .  .150 

As  to  what  is  included  in  the  valuation  of  land  for,  sale  .  153 

JURISDICTION. 

Jurisdiction — As  to  attachment  where  tho  domicil  of  defendant  is  not 

within  that                   .               .                .                .  .14 

As  to  appellate  and  original,  of  court                .                .                .  79    80 
As  to,  of  courts  of  equity          .                 .                 .                 .               80  90    91 

As  to  the  chancellor  declining          ....  93 
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114, 115 
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152 
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Jurisdiction— As  to,  of  equity  to  compel  Sheriff  to  pay  over  money 

As  to,  over  foreigners      .  .  •  • 

As  to  the  right  of  inquiry  into  the,  of  a  court 

Effect  of  a  judgment  of  a  court  which  has  no    . 

Effect  of  adjudications  of  courts  having  . 

As  to  cases  where  courts  of  law  and  equity  have  concurrent 

As  to,  of  application  for  divorce 

As  to  appellate,  of  the  supreme  court" 

Effect  of  a  sale  under  a  decree  where  there  is,  to  sell 

JURORS. 

Jurors— When  the  court  will  set  aside  a  verdict  the  party  having  had  com- 
muuication  with  . 

As  to  affidavit  of,  being  read  in  evidence 
What,  are  presumed  to  understand 

As  to  the  admissibility  of  evidence  to  show  corruption  of 
As  to  competency  of  ... 

As  to  defect  of  venire  by  which,  were  summoned 

JURY. 

Jury — As  to  a  matter  of  fact  which  must  be  ascertained  by  the 
When  a  trustee  has  not  a  right  to  trial  by 
Question  which  belongs  to  the,  to  determine  . 
Who  may  testify  to  the,  what  abbreviated  entries  stand  for  . 
As  to  what  a  party  is  entitled  from  the  court  in  their  charge  to  the 
Effect  of  an  erroneous  charge  to  the 

What  a  question  of  fact  triable  by  ... 

What  the,  are  to  decide  .... 

"When  neither  party  are  entitled  to  a 

As  to  instructions  to  the  .... 

What  instructions  the  court  are  bound  to  give  to  the,  when  requested 
What  instruction  the,  are  presumed  to  understand 
As  to  the,  carrying  documents  or  papers  with  them 
When  a,  cannot  be  recalled     .... 
As  to  the  verdict  of  a,  being  disturbed 
As  to  question  of  facts  relative  to  a  nuisance  for  the 
What  the,  are  to  determine  in  actions  for  slanderous  words 
Effect  of  a,  not  agreeing  until  they  encroach  on  the  Lord's  day 
As  to  defect  of  venire  by  which  a,  were  summoned 

JUSTICE  OF  THE  PEACE. 

Justice  of  the  Peace — As  to  an  affidavit  made  before  a,  of  another  State  19 

As  to  taking  an  appeal  from  a  judgment  of  a,  .  .  25 

As  to  setting  aside  on  certiorari  a  judgment  in  attachment  before  a       .  26 

As  to  evidence  in  an  action  against  a,  by  a  parent  .  .         108,  109 

When  a,  may  quash  an  execution  ....         154 
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JUSTIFICATION KILLING  —  LACHES LANDLORD,  ETC.  323 

JUSTIFICATION 

Justification — As  to  plea  of  insanity  availing  as  a     .                 .                 •  167 
As  to,  of  officer  in  opening  an  outer  door  to    seize  goods  under 

001 

execution               .                 .                 *                 •                 •  •i~1 

KILLING. 
Killing — As  to  an  indictment  for  one  species  of,  and  e'/idence  of  a  different 

kind  of  death                .                 •                •                •  .131 

As  to,  an  infant                  .  "6 

LACHES. 

Laches — As  to  discountenance  of,  by  court  of  equity         .                .  .49 

LANDLORD. 

Landlord — When  the  court  will  permit  the,  to  be  made  defendant  .           74 

When,  may  support  trover  for  corn  carried  away  by  tenant            .  76-154 

LANDLORD  AND  TENANT. 

Landlord  and  Tenant — As  to  hen  of  landlord  on  the  crops  raised  by 

tenant            .                 .                .                •                •  .154 

When  the  state  of,  does  not  exist     .  154 

LANDS. 

Lands — As  to  maintaining  suit  in  equity  against  a  corporation  as  absent  de- 
fendant where  it  has      .                                   ...  1 

Necessary  proof  to  defeat  a  deed  of,  on  the  ground  that  the  grantor 

was  not  in  possession              ....  4 

As  to  the  interest  of  a  tenant  by  the  curtesey  in  the               .  .62 

As  to  the  interest  passed  by  sheriff's  deed  of                     *                 .  63 

Right  of  widow  to  dower  in  rents  of,  leased  by  her  husband  .           65 
As  to  embbments  where  a  tenant  for  life  sows  the,  and  dies  before 

harvest  ......  75,  76 

When  the  crop  goes  to  the  devisee  of  the                 .                 .  .75 
As  to  emblements  if  lessee  at  will  sow,  and  before  severance  lessor 

determines  his  will                   ....  76 

Where  a  lessee  for  years  sow  the,  and  before  harvest  his  term  ends  .  76 
As  to  a  devise  of,  in  fee  simple  with  all  the  crops  .  .  77 
As  to  emblements  where  a  husband  lease  the,  of  his  wife  •  .  77 
Effect  of  an  encumbrance  on,  not  known  to  vendee  .  .  78 
As  to  a  certificate  of  town  clerk  that  a  person  has  not  conveyed  .  105 
As  to  evidence  of  an  agreement  concerning  .  .  .  106 
When  the  wife  after  the  decease  of  her  husband  may  enter  and  re- 
cover, on  which  he  had  conveyed  his  life  estate  .  109 
As  to  the  right  of  the  occupant  of,  in  building  lino  fences  .  .  110 
When  a  man  may  assert  his  right  of  entry  on  .  .  113 
As  to  the  necessary  demand  on  the,  where  the  lease  is  forfeited  .  116 
What  a  conveyance  of,  conveys  to  the  purchaser              .                 ,  118 
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LAPSE  OF  TIME LARCENY LAW. 


Lands — As  to  a  judicial  sale  of  . 

As  to  the  freehold  of  the  husband  in  his  wife's 

As  to  the  owner  of,  on  which  a  nuisance  exists 

Right  of  the  proprietor  of,  to  divert  a  sfteam  on  it 

Right  of  owner  of,  to  maintain  action  for  diversion  of  stream 

As  to  damages  for  opening  a  road  through 

As  to  compensation  for,  over  which  a  rail  road  passes 

Liability  of  vendor  for  fraudulent  representation  of 

When  a  right  of  way  is  reserved  over,  sold  .  . 

LAPSE  OF  TIME. 
Lapse  of  Time — When  courts  of  equity  refuse  to  interfere  after    . 

LARCENY. 

Larceny — As  to  growing  crops  being  subject  to 

As  to  petit  .  .  .  . 

What  necessary  to  constitute,  under  the  English  laws     . 
What  is  not,  in  the  finder  of  lost  goods  .  . 

When  ice  becomes  the  subject  of    .  .  . 

When  no,  can  be  committed  on  animals  .  • 

When,  may  be  committed  by  taking  animals  • 

When  the  finder  of  lost  property  is  guilty  of  .  . 

LAW. 
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Law — As  to  the,  of  domicil  governing  the  succession                 .  .                    3 

As  to  the  requisites  of  the,  in  attachment                 .                 ,  .13 

What  the,  requires  of  the  sheriff  in  attaching  property     .  .                   17 

When  the  forms  prescribed  by,  must  be  strictly  pursued         .  18,  19 

As  to  attachment,  which  prevail  throughout  the  United  States  .             23,  24 

As  to  protest  required  by  the  general,  merchant     .                  .  .39 

Wrheu  a  State,  or  general  usage  may  overrule  the  general,  merchant  39 

What  belongs  to  the  court  as  matter  of                    .                 .  .           40 

As  to  losses  not  within  the  exceptions  of                           .  .                   48 

As  to  what  is  the,  or  constitution  of  a  society           .                 .  .61 

As  to  rectifying  a  mistake  in  a  deed  at  63 
When  and  on  what  principle  chancery  compels  a  discovery  in  aid  of  a 

prosecution  at                 .                 .                 .                 .  .64 

As  to  the  remedy  of  a  party  at          .                 .                 .  80,  SI,  90,  91 

When  a  contract  can  be  rescinded  for  error  of        .                 .  .104 

As  to  the  common,  evidence  of  execution  of  agreement  .                 106 

How  executors  are  esteemed  in                                .                 .  ,         107 

Roman,  as  to  finder  of  lost  property                 .                 .  .                 112 
Requisitions  of  the  English,  as  to  the   animus  furandi  to   constitute 

larceny                   .                 .                 .                 .  .                  113 

Rights  of  a  corporation  established  by  the,  of  a  foreign  country  ,         114 

As  to  the  general  principles  of  international                     .  ,                 114 

As  to  the  right  to  make,  to  bind  foreigners               .                 .  .114 
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Law — As  to  what,  must  prevail  to  govern  the  case                      .                 .  115 

Indispensable  rule  of,  as  to  contracts  of  foreigners                                     .  115 

As  to  misinterpretation  of  foreign                       .                 .                 .  116 

As  to  the  right  the  lex  for i  gives  by  its  own,  to  foreign  judgments         .  118 

When  the  guardian  of  an  idiot  may  sue  at                        .                 .  129 

General  rule  of,  as  to  when  larceny  of  animals  can  be  committed           .  i29 

Effect  of  ignorance  of,  as  to  agreement                     .                 .                 .  12!) 

As  to  instructions  of  the  court  to  the  jury  in  matters  of        .             .  154 

As  to  a,  authorising  the  appropriation  of  private  property  for  public  use  159 

By  what,  the  incidents  of  a  contract  will  be  determined                 .  162 

As  to  the  right  of  property  at,  in  favor  of  the  elder  judgment                  .  162 

As  to  cases  where  courts  of,  and  equity  have  concurrent  jurisdiction  163 

When  a  party  seeking  aid  from  equity  must  establish  his  right  at         .  185 
As  to  a  writing  with  pencil  being  valid  in                         .                          191,  '92 

When  the  court  will  presume  a  road  to  have  been  laid  out  according  to  212 

LAW  MERCHANT. 

Law  Merchant — As  to  a  notable  instrument  received  before  it  is  due  in  pay- 
ment of  pre-existing  debt               ....  158 
As  to  a  negotiable  instrument  received  as  an  indemnity  against  future 

loss  on  a  suretyship                ....  158 

LEASE. 

Liaie — As  to,  of  surplus  waters  by  State  officers  .  .  .64 

When  lessee  may  maintain  trespass  for  crops  against  lessor  after  the  ex- 
piration of  his  .  .  .  .  .78 

As  to  the   necessary  demand  where   a,  is   forfeited  for  non-payment 

ofrent          .                 .                . _              .                 .                •  116 

As  to  the  right  of  tenant  where  the  lessor  fails  to  make  the  necessary 

repairs  during  the                   ....  153 

When  the  lessor  is  bound  to  indemnify  lessee  for  damages    .  .158 

LEGACY. 

Legacy — As  to  a,  given  to  a  widow  in  lieu  of  dower         .                .                 .  158 

LEGAL. 

Legal— What  to  be  taken  as  a,  confession  by  garnishee  .  .  18 
As  to  a,  settlement  within  the  State  to  constitute  one  an  inhabitant  .  22 
When  a  paper  will  be  presumed  to  have  been  legally  issued  .  62 
As  to  the,  existence  of  the  wife  being  merged  in  that  of  the  husband  .  73 
As  to  the,  right  to  enlist  foreigners  ...  78 
As  to  the,  obligation  of  the  tenants  of  adjoining  lands  to  maintain  par- 
tition fences  .  .  .  .  .  109 
As  to  a  party's  ignorance  of  the,  effect  of  his  agreement  .  .129 
By  whom  an  infant  must  act  in,"  proceedings  .  .  134 
Liability  of  a  public  officer  for  exacting  or  receiving  more  for  the  per- 
formance of  their,  duty  than  tlio  fees  .  .  .  186 
When  it  is,  to  receive  the  verdict  of  a  jury  on  the  Lord's  day  230 


326  LEGISLATURE LEGITIMATION LESSOR- — LESSEE,    ETC. 

LEGISLATURE. 

Legislature — As  to  the  power  of  the.  to  authorise   the  construction  of  a  rail- 
road across  a  highway  ....         227 

LEGITIMATION. 
Legitimation — Effect  of  the,  of  children  by  the  marriage  of  their  parents       .         109 

LESSOR. 

Lessor — As  to  emblements  where  the,  determines  his  will  before  severance  76 

When  the  lessee  may  maintain  tresspass  against  the,  for  the  crops  after 

the  expiration  of  the  lease  .  .  .  .78 

As  to  the  obligation  of.  to  keep  the  premises  in  repair  .  158 

As  to  the  rights  of,  of  cattle  where  the  lessee  sold  them  before  the  lease 

expired        .....  159-162 

LESSEE. 

Less  ee — Effect  of  a  release  to,  by  a  widow  of  her  dower  right  in  rents  of  lands 

leased  by  her  husband  .  .  .  .65 

As  to  the  right  of,  to  emblements  .  .  .  76,  77 

When  the  emblements  of  a,  are  protected  .  .  .         153 

When  the  lessor  is  bound  to  indemnify  the,  for  all  damages  .         158-162 

Liability  of,  for  cattle  sold  before  his  lease  expired  .  159-162 

LETTERS. 

Letters — As  to  the  taking  away  a,  from  another  .  .  .         162 

As  to  an  action  for  a  libel  contained  in  a,  from  a  correspondent      .  226 

As  to  the  writing  and  sending  threatening  .  ' .  244,  245 

LETTERS  OF  CREDIT. 

Letters  of  Credit — Effect  of  a,  conferring  absolute  authority  to  draw  bills  40 

As  to,  which  prescribes  the  credit  to  be  used  .  .  .         195 

LEVYING. 

Levying — As  to,  attachment  on  property  without  stating  to  whom  it  belongs  19 

As  to  evidence  on  the  trial  of  the  right  of  property,  on  by  attachment  25 
Effect  of  a  sheriff's  deed  as  to  passing  the  interest  of  debtor  at  the  time 

ofthe             ......  63 

On  what  property  an  execution  against  the  inhabitants  of  a  school  dis- 
trict may  be                                                      ...  213 
Liability  of  a  sheriff  after,  on  goods  to  take  care  of  them                  .  221 
As  to  a  return  of  sheriff  on  a  fi.  fa.  that  he  has  levied  but  that  the  goods 

remain  unsold  for  want  of  buyers                  .                 .                 .  250 

LEX  LOCI. 

Lex  Loci— When  the  incidents  of  a  contract  are  determined  by  the  .         162 


LIABILITY LIBEL LICENSE — LIEN— LIFE    ESTATE,    ETC.  ^27 

LIABILITY. 

Liability — Effect  of  a  direction  by  a  debtor  to  his  creditor  to  apply  the  pro- 
ceeds of  a  draft  to  a  particular       ...  7 
As  to  the  amount  of,  on  a  bond  to  abide  the  judgment  of  the  court  18 
As  to,  of  judgment  debtor  to  be  attached  as  garnishee                        .  21 
As  to,  of  owners  of  steamboats  as  common  carriers                  .                 .  47 
When  stockholders  will  be  absolved  from         ...  61 
As  to  the,  of  a  party  who  assumes  the  control  of  property  obtained  by 

duress            ....                 .                .  73 

When  a  person  who  wrongfully  sold  goods  deposited  with  him  will  be, 

in  trover        .  .  .  .  .  .74 

As  to  releasing  a  witness  from          ....  107 

As  to  a  negotiable  security  given  in  satisfaction  of  a,  from  which  the 

giver  was  discharged              ....  129 

When  a  party  is  not  allowed  to  set  up  his  own  imbecility  of  mind  to 

avoid  a  civil  ....  137, 138 

As  to,  of  agent  in  contracts  made  for  the  principal            .                 .  193 

As  to  the,  of  a  principal  to  his  agent         ....  194 

As  to  the  extent  of,  in  sheriff's  bond                  .                 .                 .  221 

As  to  the,  of  one  who  repeats  a  slander                    .                 .                 .  226 

LIBEL. 

Libel — As  to  a,  contained  in  a  letter  from  correspondent                  .                .  226 

LICENSE. 

License — As  to  restrictions  of  a  tavern              ....  237 

LIEN. 

Lien — As  to,  of  factors  on  goods  for  general  balance         .  .  .18 

As  to,  of  attorney  for  costs  upon  his  client's  judgment  and  papers  29 — 34 

As  to,  of  a  bank  upon  papers  transmitted  to  them  for  collection         .  35 
As  to,  of  landlord  for  the  crops  raised     .                 .                 .                 .77 

When  the  landlord  has  a,  upon  the  growing  crop             .                 .  154 

As  to,  of  seamen  on  vessel  for  wages       .                                   .                 c  162* 

As  to,  of  attorney  on  a  deed  for  cost  of  drawing             .                 .  162 

What  will  discharge  the,  of  a  mortgage                     .                 .                 ,  173 

When  a  surety  may  be  substituted  for  a            .                 .  231 

LIFE  ESTATE. 

Life  Estate — As  to  the  right  o    tne  wife  to  enter  on  land  where  the  husband 

had  conveyed  his           .                 .                .                i                ,  109 

LIFE  INSURANCE. 
Life  Insurance — As  to  an  insurable  interest  of  a  bona  fide  creditor  in  his 

debtor's  Life                     ...                                  .  149 

When  a  policy  of,  will  be  available                   .  149 
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LIMITATION— STATUTE  OF 

Limitation — Statute  of — What  will  not  remove  the  statute  bar     . 
What  will  take  the  debt  out  of  the  operation  of  the 
Kernedy  where  a  note  is  secured  by  mortgage  and  the  note  is  barred 
by,  and  the  mortgage  not  .... 


\ 


LIQUIDATION. 

Liquidation — An  account  bears  interest  from 

As  to  interest  on  unliquidated  accounts  .  .  . 

As  to  attachment  of  partnership  gains  before  any,  of  accounts 

LITIGATION. 

Litigation — As  a  tender  of  purchase  money  upon,  being  ended 

As  to  a  contract  made  for  the  purpose  avoiding  .  . 

As  to  a  peace  bill  to  put  an  end  to  fruitless 

LOAN. 

Loan — As  to  a  draft  or  bill  used  by  way  of 

As  to  a  deed  absolute  on  its  face  as  security  for  a 

As  to  a,  obtained  by  one  partner  on  the  note  or  check  of  the  firm 

As  to  a  bond  of  one  partner  for  a,  to  the  firm    . 

LORD'S  DAY. 
Lord's  Day — As  to  receiving  the  verdict  of  a  jury  on  the 

LOSSES. 

Losses — When  steamboat  owners  are  insurers  against 

As  to,  occasioned  by  act  of  God  or  the  king's  enemies 

As  to  iusuraiice  against,  by  fire 

As  to  mortgagor's  right  to  recover  insurance  in  case  of  •        . 

Responsibility  of  steamboat  owners  for,  occasioned  by  want  of  care 

LOST. 

Lost — As  to  evidence  in  case  of  a,  record 

As  to  the  finder  of,  property  .  .  . 

When  the  right  to  a  public  highway  may  be 

What  necessary  to  recover  of  steamboat  owners  the  value  of  property 

LOTTERY  TICKETS. 

Lottery  Tickets — As  to  the  payment  of  the   money  due  upon  a,  to  the 
finder      ...... 

MAGISTRATE. 

Magistrate — Effect  of  an  acknowledgment  before 

As  to  an  action  for  maliciously  causing  plaintiff  to  be  arrested  on  a  crimi- 
nal charge  before  a  .... 
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MAGNA    CHARTA MAJORITY MAKER MALICE,  ETC.  329 

MAGNA  CHARTA. 
Magna  Chart  a — As  to  the  right  of  dower  being  extended  by         .  .  67 

MAJORITY. 
Majority — Ab  to  the  acts  of  a,  in  a  corporation  .  •  92 

MAKER. 

Maker — As  to  presentment  to  joint,  of  a  note  .  .  .40 

As  to  the  right  of  holder  of  joint  note  who  sues  all  the,  to  sever  and 

take  judgment  against  one  ...  44 

When  one  of  several  joint,  cannot  be  made  a  witness  .         106 

As  to  a  suit  by  a  bank  against  the,  of  an  endorsed  note  .  162 

MALICE. 

Malice — When  an  action  will  lie  without  proof  of  express  .  .  75 

Objection  to  witnesses  for  having  alleged  deadly  .  .       163 — 165 

As  to  deadly,  conceived  in  consequence  of  adulterous  connection  174, 175 

MALICIOUS. 

Malicious — As  to  an  action  for,  indictment  .  .  108 

Liability  of  one  who  repeats  a  slander  with,  intent  .  .         226 

MALICIOUS  PROSECUTION. 
Malicious  Prosecution — As  to  when  an  action  for,  will  lie         .  .  166 

MANDAMUS. 

Mandamus — When  the  court  will  award  a  peremptory,  to  the  judge  .  79 

When  a,  will  be  granted  to  compel  a  judge  to  proceed  .  245 

MANIA  A  POTU. 

Mania  a  Potu — What  is                ,    .                 .                .  .  .166 

Effect  of  the  insanity  of  delirium  tremens  or                     .  *  166 

As  to  the  difference  between,  and  other  forms  of  insanity  .  106,167 

Distinction  between,  and  the  frenzy  of  drunkenness  .  .         167 

MANSLAUGHTER. 

Manslaughter— When  a  medical  man  is  guilty  of  .  .  .167 

As  to  an  indictment  and  conviction  of  1^58 

MANUFACTURED  ARTICLES. 

Manufactured  Articles — Right  of  grantee  where  a  raw  material  is  by  his 

consent  converted  into  a,  by  grantor  .  ,  1C9 

MARITAL  RIGHT. 
Marital  Right — As  to  the,  of  the  husband  .  „  12C 


330  MARK MARRIAGE — MASTER   IN    CHANCERY MATE,  ETC. 

MARK. 

Mark — Effect  of,  on  lost  property  ....         158 

When  a,  is  a  sufficient  signature  .  .  .  191 

MARRIAGE. 

Marriage — As  to  the  right  of  the  husband  to  property  acquired  by  .            3 

Effect  of  conveyances  made  before                    ...  69 

As  to  the  rights  acquired  by  children  legitimated  by  subsequent  .         109 

When  a  promise  is  void  as  being  in  restraint  of              .                .  169 

MASTER  IN  CHANCERY. 
Master  in  Chancery — When  the  deed  of  a,  passes  the  title  .  .63 

MASTER  OF  VESSEL. 
Master  of  Vessel — As  to  the  rights  and  duties  ofa  .  .  '226 

MATE. 
Mate— What  will  not  deprive  a,  of  his  wages  .  .  .        252 

MATERIAL. 

Material — Duty  of  insured  to  communicate  all  facts,  to  the  risk  •  149 

Effect  of  concealment  of  a,  fact  .  .  .  .149 

As  to  mere  silence  concerning  a,  fact  .  .  .  149 

As  to  relief  in  equity  when  a  contract  is  made  under  a  mistake  of  a,  fact        251 

MATURITY. 

Maturity — As  to  the  right  ofa  holder  of  an  accepted  draft  payable  in  the  notes 

of  a  particular  bank  protested  at  .  .  .43 

MAXIMS. 

Maxims — As  to  the  application  of  the  "  de  minimis  non  curat  lex.            .  2,  169 

As  to  the,  in  the  law,  that  actus  Dei  nemini  facit  injuriam.     .  %           75 
As  to  the,  in  law   as  well  as  equity  that,  in  a  conflict  of  equitable 

claims,  qui  prior  est  tempore  potior  est  jure                 .  •         169 

MAYHEM. 
Mayhem — As  to  duress  by  threatening  with  ...  73 

MEMORANDUM. 

Memorandum — What  a,  acknowledging  the  receipt  of  grain  imports  .  35 

By  what  means  a,  may  be  shown  to  mean  a  sale        .     .  .  35 

As  to  the  terms  ofa  contract  being  varied  by  a  contemporaneous  118 

MILLS. 
Mills — Effect  of  diverting  a  stream  and  erecting,  thereou  .  .        206 


MINISTERIAL MINORS MINORITY — MISDEMEANOR,  ETC.  331 

MINISTERIAL. 

Ministerial — What  are,  acts  aud  not  judicial            ...  74 

As  to  writs  of  mandamus  addressed  to,  officers         .                  .  .79 

What  an  indictable  offence  in  a,  officer            .                 .                 .  186 

MINORS. 

Minors — As  to  attachment  in  a  suit  by,  against  their  tutor                  ,  .15 

When  a  decree  against,  defendant  may  be  impeached  133 

As  to  interest  on  an  account  against  a                                         .  ,         134 

MINORITY. 

Minority — What  is  competent  evidence  of  the,  of  a  son           .  109 

As  to  the  right  of  a  widow  whose  children  leave  her  during  their  .         252 

MISDEMEANOR. 

Misdemeanor — As  to  uniting  a  count  charging  a  felony  with  one  charging  a  132 

What  a,  at  common  law,  of  a  sheriff                 .                 .                 ,  005 

MISFEASANCE. 

Misfeasance — Liability  in  sheriffs  bond  as  to,  in  respect  to  his  acts  as  sheriff  221 

MISREPRESENTATION. 

Misrepresentation — Effect  of,  by  insured  of  material  facts              .  149 

As  to  release  from  contract  in  consequence  of                  .                 ,  }yn 

As  to  the  method  of  avoiding  a  contract  on  the  ground  of        ,  ,         179 

Material,  on  the  part  of  defendant  established  .  ,         \^q 173 

MISTAKE. 

Mistake — As  to  pleading  facts  showing,  of  plaintiff  as  to  his  remedy  .              7 

1   As  to  an,  in  the  description  in  a  deed               .  . 

i-    As  to  rectifying  a,  in  a  deed      •                 •                 .                 .  rr> 

Effect  of  misinterpreting  law  by                       .                 .  -, ,  ^ 

Effect  of  misrepresentations  made  by,  of  insured     .                 ,  j^o 

As  to  a  contract  entered  into  under  a  material                 .                 ,  171   °51 
As  to  a  new  trial  where  a  witness  has  fallen  into  a,  in  givin°-  bis 

testimony  upon  a  material  point  .  1 7„ 
When  an  over-payment  by,  in  the  computation  may  be  recovered 

back 187 

When  a  firm  on  the  ground  of,  may  be  charged  in  equity       .  .         j88 

MITIGATION. 

Mitigation — What  may  be  shown  by  sheriff  in,  of  damages     .  o  [q 

As  to  certificates  of  previous  good  character  in ,  of  punishment  .         245 


332    MONEY MONTH — MORTGAGE— MORTGAGEE — MORTGAGOR. 


MONEY. 

ItfoHBY  — As  to  a  tender  by  sheriffof  money  collected  on  an  execution            44,  45,  4? 

As  to  a  deed  absolute  as  security  for,  loaned  .  .  49 
As  to  a  tender  of  purchase,  by  vendee     .                  .                 .                 .54 

"When  the  husband  must  supply,  for  the  wife's  defence                    .  64 

Presumption  as  to  a  testamentary  provision  in  lands  or,  for  the  wife  .  65 
When  an  encumbrance  on  laud  may  be  set  up  as  a  defence  to  a 

bond  for  the  payment  of  .  .  .78 

As  to  jurisdiction  to  compel  a  sheriff  to  pay  over             .                 .  104 

Dutyof  the  finder  of  lost         .....  113 

As  todiscretion  of  commissions  ofhighways  in  taking  security  for  .  119 
As  to   the  marital  right  of  the  husband  to,  accumulated  by  the  wife 

while  living  separate     .....  126 

As  to,  advanced  by  a  member  of  a  joint  stock  company  to  a  direction  150 

When,  paid  on  a  judgment  cannot  be  recovered  back              .                 .  152 

As  to  a  receipt  acknowledging  the  payment  of                 .                 .  204 

When  stakeholders  may  be  sued  in  assumpsit  for                     ,                 .  227 

As  to  the  rights  of  a  surety  who  has  paid,  for  his  principal               .  230 

When  the  teller  of  a  bank  is  guilty  of  theft  for  appropriating                    .  237 

As  to  a  tender  of,  as  a  payment  ....  242 
As  to  threatening  letter  to  extort              •                 .                 .                   244, 245 

As  to,  deposited  with  stakeholders                    .                 .                 .  252 

MONTH. 

Month — Meaning  of  a,  in  notes  aud  all  mercantile  contracts              .                .  184 

MORTGAGE. 

Mortgage — As  to  a  deed  absolute  on  its  face  intended  as  a  .  .49 

As  to  authority  to  transfer,  in  payment  of  debts                 .                 .  92 

As  to  a,  taken  by  executor  and  assigned  by  one      .                 .                 ;  108 

As  to  a,  of  the  wife  on  the  property  of  her  husband         .                 .  126 

Is  a  rail-road  susceptible  of  being  .  .  .  .  .  129 
Effect  as  to  the  emblements  where  lands  subjecj  to  a,  are  sold  under  a 

decree  of  foreclosure                                                          .  153 

Effect  of  the  payment  of  a  note  being  secured  by             .                 .  173 

What  will  discharge  the  lien  upon            ....  173 

Effect  of  a,  of  personal  property     ....  173 

MORTGAGEE. 

Mortgagee — When,  is  entitled  to  the  crops       .  .  .  .76 

When,  has  no  right  to  emblements  ....  77 

As  to  the  right  of,  to  insure       .....  148 

Effeot  of  a  tender  to                    .                         ...  173 

MORTGAGOR. 

Mortgagor — As  to,  right  to  emblements          .  76,  77 


MOTION — MULTIPLICITY    OP    SUITS MURDER NATIONS,  ETC.       333 


Mortgagor — As  to  the  right  of,  to  insure  .  .  . 

A,  not  entitled  to  notice  to  quit       .  .  • 

MOTION. 
Motion — When  a  process  may  be  amended  on  .  • 

What  will  remove  the  necessity  of  amending  on 
When  bail  may  be  discharged  on 
As  to  a,  for  new  trial  on  sheriff's  bond 
When  chancery  will  compel  the  restoration  of  papers  on 
As  to  a,  to  compel  sheriff  to  pay  over  monies  .  • 

As  to  a,  for  a  new  trial  on  the  ground  of  mistake 
What  cannot  be  received  on  a,  for  a  new  trial  .  . 

MULTIPLICITY  OF  SUITS. 

Multiplicity  of  Suits — When  the  court  of  chancery  will  grant  an  injunction 
to  protect  a  party  against  a  .  ■ 


148 
184 


5 

6 

34 

45—47 

4.9 

104 

153 

178 


173 


MURDER. 

Murder — Trial  and  conviction  for     .  . 

As  to  evidence  on  a  trial  for  .... 

As  to  motion  for  a  new  trial  after  a  conviction  for     . 

As  to  a  motion  and  arrest  of  judgment  after  conviction  for 

NATIONS. 
Nations — As  to,  taking  cognizance  of  controversies  between  foreigners 

NATURALIZATION. 

Naturalization — As  to,  of  foreigners  by  enlisting  and  serving  in  the  army 
or  navy  ..... 

NAVIGABLE  RIVER. 

Navigable  River — As  to  lands  adjoining  a,  above  tide  water 

NAVIGATION. 

Navigation — Rule  as  to  steam  vessels  passing  each  other         .  . 

As  to  a  light  vessel  and  a  laden  one  passing  .  . 

NECESSITY. 
Necessity — What  a  work  of,  on  the  Lord's  day        ... 

NEGLECT. 

Neglect — Effect  of  a  garnishee's,  to  answer  interrogatories  . 

As  to,  being  discountenanced  by  chancery 
Effect  of  assignor's,  toimake  out  a  schedule  .  . 

Action  against  a  sheriff  for,  to  return  afi.  fa. 
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334  NEGLIGENCE NEGOTIABLE NEW  TRIAL NEXT  FRIEND,  ETC. 

Neglect — When  specifications  of  acts  or,  are  regarded  as  surplusage  .         223 

As  to,  of  duty  of  the  mate  of  a  vessel               .                 .                 .  252 

NEGLIGENCE. 

Negligence — As  to  an  action  for  an  injury  resulting  from        .                 .  62 

Effect  of  misrepresentations  by  mistake  or               .                 .  .         149 

Liability  of  owners  of  a  vessel  disabled  by                        .                 .  177 

As  to  collision  of  vessels  by,  of  the  crew                   .                 .  177,  178 

As  to,  and  default  of  steamboat  owners            .                .                .  229 

NEGOTIABLE. 

Negotiable — As  to  a,  instrument  taken  by  assignment  when  past  due  .          12 

Effect  of  a,  draft  issued  by  an  association         ...  35 
As  to   the  competency  of  maker  as  witness  in  an  action  by  holder 

against  endorser  of  a,  note     ....  40 

When,  paper  may  be  issued  by  a  corporation         .                 .  .62 
Effect  of  a,  security  given  in  satisfaction  of  a  liability  from  which  the 

giver  was  discharged    .                  .                 .                 .  .129 
As  to  a,  note  endorsed  bona  fide  before  due  in  payment  of  a  prece- 
dent debt              .....  184 

NEW  TRIAL. 

New  Trial — As  to  a,  on  motion  of  plaintiff  in  ejectment                  .  ,            6 
As  to  a  motion  for  a,  on  the  ground  that  judgment  was  entered  by 

mistake                  .                 .                 .                .                .  153 

As  to  a,  on  the  suggestion  that  the  jury  did  not  understand  the  in- 
structions     .....  .         154 

When  the  court  may  at  its  discretion  grant  a                   .                .  178 
What  not  a  ground  for  a           .....         178 

What  cannot  be  heard  on  a  motion  for              .                 .                 .  178 

As  to  a,  if  ajudgment  be  founded  on  improper  evidence         .  .         178 

On  what  ground  a,  will  not  be  granted           .                 .                 .  178 

As  to,  on  the  ground  of  surprise               .                .                .  178 — 183 

NEXT  FRIEND. 

Next  Friend — -As  to  an  infant  acting  by,  in  legal  proceedings         .  .         134 
As  to  consent  of,  for  infant  to  testify                 .                 .           134,  135,  136, 137 

NEXT  OF  KIN. 

Next  of  Kin — As  to  administration  by                             .                .  .3 

NOLLE  PROSEQUI 

Nolle  Prosequi — When  a,  entered  upon  an  indictment  is  no  bar  to 

another                  .....  184 

When  a,  may  be  entered        .                                   .                 .  .184 

As  to  what,  may  be  entered                                                              ;  184 


NON   EST    FACTUM NONFEASANCE NON-PAYMENT.    ETC.  335 

NON  EST  FACTUM. 

Non  bsv  factum — As  to  a  plea  of,  with  a  notice  appended               .  •          45 

How  a  plea  of,  is  sometimes  regarded            .                •                •  192 

NONFEASANCE. 

Nonteasance — As  to  liability  of  sheriffs  bond  boyoni                      .  •        221 

NON-PAYMENT. 

Non-Payment — As  to  the  necessary  notice  of,  to  endorsers               .  .          78 

As  to  forfeiture  of  lease  for,  of  rent                  .                 .                •  H6 

NON-PERFORMANCE. 

Non-Performance — As  to,  of  a  contract  entered  into  for  illegal  purposes  117 

NON-RESIDENT. 
Non-Resident— As  to  attachment  against,  debtor  14,  19,  20,  22,  23,  24,  25,  26 

As  to  attachment  against,  executor                     .                 ;                 .  15 

As  to  service  of  notice  where  defendant  is                                .  .18 

NON-SUIT. 

Non-Suit — Effect  of  a  judgment  of,  in  attachment             -                 .  .25 

When  a  defendant  is  entitled  to  judgment  in                   .                  .  152 

NON  USER. 

Non-usbr — When  the  public  right  to  a  highway  may  be  lost  by      .  .        212 

NOTARY. 

Njtart — What  held  to  be  a  sufficient  demand  by                     .                .  37 

As  to  a  notarial  protest  made  by  a                             .                •  .39 

NOTE. 

N>TB — When  a  promissory,  is  a  subject  of  attachment               .                 .  19 

As  to  a,  payable  to  and  discounted  by  a  bank          .                 .  •  35,  36 

When  a,  payable  at  a  bauk  must  be  presented  for  payment             .  37 

Effect  of  a  guaranty  of  the  collection  of  a                 .  .    38,39 

As  to  a  notarial  protest  of  a,  aud  certificate  of  a  notary  as  evidence  39 

As  to  a,  made  payable  to  the  order  of  a  fictitious  person         .  .           39 

As  to  an  action  against  drawers  and  endorsers  in  the  name  of  acceptor  39 

As  to  protest  required  by  the  general  law  merchant         .                 .  39 

As  to  the  necessary  presentment  to  joint  makers  of  a               .  .40 

Incompetency  of  maker  as  a  witness  in  an  action  by  the  holder  against 

the  endorser  of  a                     .                 .                 .                 ,  40 

As  to  service  of  notice  of  protest               .                 .                 .  .40 

As  to  waiver  of  notice  by  endorser                   ...  40 

Effect  of  signing  a,  in  blank  and  giving  to  another                     .  .     40,41 

As  to  a,  handed  to  a  person  to  get  discounted  and  he  applies  it  to  his 

own  use                                           .                 .                 .  .     41,  42 
22 
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NOTICE — NUISANCE NULLITY NULLA   BONA,  ETC. 


Note — As  to  a,  and  collateral  security  given  at  the  sametirne  for  money  lent 

What  the  holder  of  au  accepted  draft  payable  in  the,  of  a  particular  bank 

and  protested  at  maturity  will  be  entitled  to  recover 
As  to  the  necessary  notice  to  endorsers  of  a,  payable  to  their  order 
As  to  one  of  several  makers  of  a  joint,  being  a  witness 
As  to  a,  obtained  by  fraud  . 

When  the  payee  is  not  entitled' to  recover  on  a 
As  to  tue  promise  of  an  infant  after  he  comes  of  age  to  pay  a 
As  to  a,  endorsed  to  a  bank  by  payee  as  collateral  security 
Effect  of  a,  given  by  a  guarantor  in  payment  of  the  interest  due  on  the 

guarantied 
As  to  a,  endorsed  bona  fide  before  due  in  payment  of  a  precedent  debt 
When  a,  may  be  sued  on  in  the  name  of  a  bank  for  the  use  of  the  holder 
When  over  payment  on  a,  may  be  recovered  back 
As  to  usurious  ..... 

NOTICE. 

Notice — What  a  sufficient,  of  action  to  defendants 

Presumed  assent  of  a  party  who  has  received,  of  an  arrangement  for  his 

benefit 
As  to  necessary,  to  garnishee 
As  to,  to  absent  defendants 

As  to,  of  attorney's  lien  .  .  . 

As  to  a  certificate  of,  by  a  notaiy 
As  to  service  of,  of  protest  through  the  mail  . 

How  a  waiver  of,  must  be  made  . 

Necessary,  to  endorsers  of  a  note  .  . 

As  to  necessary,  by  finder  of  lost  goods  . 

NUISANCE. 

Nuisance — When  a  court  of  equity  will  not  interfere  to  abate  • 
As  to  an  indictment  for  a  ... 

As  to  a,  within  the  limits  of  a  highway  . 

NULLITY. 
Nullity — When  proceedings  become  a  .  . 

NULLA  BONA. 

Nulla  Bona — As  to  a  false  return  of,  by  sheriff 

NUL.TIEL  RECORD. 

Nul  tiel  record — As  to  a  plea  of  I  . 

OATH. 

Oath — As  to  an  attachment  issued  without  an 

As  to  what  must  be  the,  of  a  witness  .  . 
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As  to  an  entry  in  the  family  Bible  of  son's  birth  proved  by  the,  of  tho 

plaintiff        .  .  .  •  •  .109 

OBJECTION. 

Objection — As  to,  not  made  on  the  trial  being  urged  on  a  writ  of  error           .  105 
As  to,  to  the  admissibility  of  witnesses  on  the  ground  of  malice      .         163,  164 

As  to,  to  the  admission  of  depositions       ....  214 

OBLIGATION. 

Obligation — As  to,  arising  from  contracts  for  the  payment  of  money  or  deliv- 
ery of  goods  .....  14 
As  to  a  mere  contingent,  for  the  payment  of  money  .  .  47 
When  an  action  will  be  supported  ou  a  moral  .  .  54 
As  to  an  equitable,  of  grantor  and  adverse  claimant  .  .  63 
As  to  what  the  legal,  of  the  tenants  of  adjoining  lands  to  maintain  par- 
tition fences  rests  on     .                 .                 .                 .                 .  109 

OBSTRUCTION. 

Obstruction — As  to,  of  a  channel  so  as  to  divert  the  water  from  its  natural 

coarse            ......  206 

OCCUPANT. 

Occupant — As  to  the  right  of,  in  making  partition  fences          .                 ..  110 

OCCUPATION. 

Occupation — As  to  maintaining  an  action  for  use  and        .-              •                *  154 

OFFENCE. 

Offence — As  to  the,  of  barratry         .  .  .  .  .37 

A  solicitation  to  commit  a  felony  is  an              .                 .                 .  109 

As  to  forcible  entry  and  forcible  detainer  being  distinct           .                 .  113 

As  to  the  averments  of  the  mode  in  which  an,  has  been  committed  131 

What  an  indictable,  in  public  officers      .                .                .                 .  186 

OFFICER. 

Officer — Liability  of  an,  for  an  illegal  seizure  in  attachment      .                .  17 

Effect  of  an,  attaching  a  horse  and  using  the  same     .                 .  21 
As  to  the  liability  of  securities-  of  an                     ,                 .                 .47 

As  to  the  right  of  an,  seizing  goods  by  virtue  of  an  execution  .    64 

As  to  a  recruiting,  making  an  unauthorized  enlistment            .                 .  78 

As  to  a  mandamus  directed  to  ministerial  or  judicial      .                  .  79 

Liability  of,  for  not  taking  bail                 ....  185 

As  to  the  right  of,  to  break  the  outer  door  of  a  man's  dwelling  185 

When  an,  is  protected  by  process         .                  .             .    .               "  .  18.6 

What  an  indictable  offence  in  public             .                 .                 .  186 
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As  to  an,  recovering  a  reward  for  arresting  a  thief  .  .         186 

An,  not  justifiable  in  opening  an  outer  door  to  seize  goods       .  221 

OFFICIAL. 

Official — As  to  the  duty  of  a  notary             .                .                .  .39 

Suit  on  a  sheriff's  bond                  ....  44-47 

As  to  the  seal  of  a  consul  of  the  United  States                  .  .          48 

As  to  the  liability  of  an,  assignee  to  costs         .                 .                  .  186 

When  a  sheriff  cannot  receive  money  in  his,  character      .  .221 

OFFSET. 

Offset — As  to  a  plea  to  a  declaration  in  .  .  .29 

When  chanceiy  will  make  an  .  186 

When  the  holder  of  a  note  may  resist  an,  of  notes  of  a  bank  .         186 

OMISSION. 
Omission — What  a  fatal,  in  attachment  .  .  .  .13 

ORDER. 

Order — Effect  of  a  party  appealing  by  obtaining  an,  to  stay  proceedings  6 

As  to  an,  granting  attachment  .  • .  .  .13 

As  to  an,  of  seizure  and  sale   on  a  judgment  rendered  in  another 

state  ......        214 

OUSTER. 

Ouster — When  plaintiff  in  ejectment  can  be  compelled  to  proof  of  .  3 

What  held  to  be  an,  of  co-tenant  .  .  .  187 

OVER-PAYMENT. 
Over-Payment — When,  of  a  note  may  be  recovered  back  .  .         187 

OWNER. 

Owner — General  rale  where  the,  of  property  has  lost  all  power  over  it  17 

As  to  the,  of  a  vessel  taking  an  appeal  .  .  .25 

As  to  barratry  against  the,  of  vessel  ...  37 

When  the,  of  steamboat  are  liable  as  common  carriers      .  .  47 

As  to  compensation  to,  for  private  property  which  is  taken  for  pub- 
lic use  .....  54,  159 
Right  of,  to  recover  for  goods  wrongfully  sold  .  .  74 
When  trespass  will  lie  against  the,  ot  cattle  .  .  .  109 
As  to  putting  half  of  a  partition  fence  on  the  land  of  adjoining  110 
As  to  liability  of  finder  of  lost  property  who  knows  the  .  113,  155,  158 
As  to  premises  which  have  been  occupied  without  the  knowledge  of 

the  ...  .  154 
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Owner — When  the,  of  cattle  leased,  may  maintain  trover  against  lessee  for  sell- 
ing them       ......  159 

Liability  of,  of  vessels  for  damage  by  negligence  of  crew                  .  177 

Right  of,  of  pews  to  maintain  trespass  for  disturbance             .                 .  192 

Where,  of  land  can  maintain  action  for  diversion  of  a  stream         .  206 
As  to  the  right  of,  of  land  through  which  a  road  is  opened  to  damages   218,  227 

When  steamboat,  are  responsible  for  loss  of  property              .                 .  228 

PAPERS. 

Papers — As  to  lien  of  a  bank  on,  transmitted  for  collection              .                .  35 
When  the  court  will  compel  the  restoration  of  a,  to  the  custody  of  exa- 
miner           .                 .                .                 .                .                .49 

When,  issued  by  a  corporation  will  be  presumed  to  have  been  legally 

issued  .  .  .  .  .  .62 

When  and  for  what  purpose,  are  not  admissible  as  evidence          .  105 
When  original,  may  be  proved  by  parol                  .                 .                 .107 

PARDON. 

Pardon — As  to  the  right  of  a  particeps  criminis  to,  for  giving  evidence           .  187 

PARENT. 

Parent — As  to  evidence  of  a,  against  a  justice  of  the  peace  for  marrying  his 

minor  son  .....         108  ,109 

As  to  the  rights  of  children  acquired  by  the  marriage  of  their                 .  109 

PARENT  AND  CHILD. 

Parent  and  Child — When  a  child  may  choose  which  father  he  pleases         .  187 

PARISH. 

Parish — Effect  of  a  party's  declaration  that  he  belongs  to  a  particular            .  64 

PAROL. 

Parol — As  to,  proof  of  the  consideration  clause  in  a  deed                  .                 .  63 

As  to,  evidence  to  show  that  a  record  once   existed        .                  .  106 

Admissibility  of,  evidence  to  prove  a  sale  of  real  estate          .                  .  07 

When  an  original  paper  may  be  proved  by    .                 .                 .  107 

When  notice  may  be  by                             .                 .                                   .  184 

When  assent  of  a  parter  to  a  contract  may  be  by             .                  .  189 

Effect  of  a,  agreement  for  the  sale  of  shares  in  a  railway         .  202 

When  a  receipt  is  open  to,  explanation            .                 .                  .  204 

PARTICEPS  CRIMINIS. 

Particeps  Criminis — As  to  a,  giving  evidence  on  the  trial  of  his  accomplice  187 
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PARTIES. 
Parties — As  to  the  rules  of  pleading  by  which,  must  be#held  in  action  of  ac 

count                                                                                    »  2 

What  regarded  as  the  words  of  both,  to  an  agreement            .                 .  5 

Effect  of  an  agreement  of                 .                 .                 .                 .  5 

As  to  a,  appealing  by  obtainiug  an  order  to  stay  proceedings                   ,  6 

"What  to  be  ascertained  from  the  conduct  of    ...  7 

When  a  submission  is  annulled  by  the  death  of  one  of  the        .                 .  il 

What  necessary  to  justify  the  arrest  of,  on  the  ground  of  deviation  12 

As  to  attachment  against,  only  temporarily  absent                   .                 -  15 

When  the,  may  be  sued  instantly  for  illegal  seizure         .                 .  17 

As  to  attachment  by  a,  of  judgment  recovered  against  him     .                 .  18 

What  necessary  to  constitute  a,  an  absconding  debtor     .                 .  21 

Effect  of  an  affidavit  stating  that  a.  is  about  to  remove  from  the  country  24 

When  the  owner  of  a  vessel  should  make  himself  a,  to  the  suit             .  25 

When,  are  bound  by  the  established  customs  of  a  bank                   .  37 

Effect  of  the  cancellation  of  an  unrecorded  deed  by  consent  of                .  47 

Effect  of  a,  having  slept  upon  his  rights  ...  49 
As  to  the  intention  of,  to  a  deed  of  conveyance       .                 .                 .61 

When  no  demand  on  a,  is  necessary                  ...  64 

Liability  of  a,  who  assumes  the  control  of  property  obtained  by  duress  73 
Effect  of  an  erasure  in  a  deed  made  by  a,  claiming  under  it  .104 
Effect  of  an  acknowledgment  by  a,  before  a  magistrate  of  an  agreement 

concerning  land             ....  106 

When  an  infant  is  liable  in  tort  to  the,  injured                 .                 .     ,  132 

When  a,  is  not  allowed  to  set  up  his  own  imbecility  to  avoid  a  liability  137 

As  to  tne  responsibility  of  a,  laboring  under  a  partial  delusion  .  138 
As  to  the  right  of  a,  prejudiced  by  the  refusal  of  a  justice  of  the  peace 

to  quash  an  execution  ....  154 
When  a,  finding  a  chattel  may  appropriate  it  to  his  own  use  .  155 
As  to  acts  done  by  a,  while  insane  ....  166 
As  to  an  injunction  to  protect  a,  against  a  multiplicity  of  suits  .  173 
How  a,  may  become  an  endorser  to  a  bill  or  note  .  .  191 
As  to  a,  pledging  property  to  another  to  indemnify  him  for  becom- 
ing bail  ■  .  .  .  .  1 93 
Right  of,  to  a  sale,  to  fix  the  value  .  .  .  .212 
As, to  money  deposited  with  a  stake  holder  by  a,  to  a  wagering 

csnte-act                ....  252 

PARTNERS. 
partners — When  attachment  will  lie  against  the  property  of  .  .  14 
As  to  attachment  by  one,  against  another  for  partnership  gains  .  15 
As  to  presentment  to  joint  makers  of  a  note  who  are  .  .  40 
As  to  a  loan  obtained  by  one  of  several,  on  a  note  of  the  firm  .  187 
Exceptions  to  the  rule  that  all  who  participate  in  the  profits  are  lia- 
ble as     .                 .                .                 •                 •                 •  188 
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Partners — As  to  the  dissolution  of  a  partnership  by  the  death  of  one  .         188 

When  the  effects  of  a  non-resident,  may  be  attached      .                  .  188 

As  to  one, -suing  another  for  a  sum  paid  for  the  partnership  .  .189 

When  a,  may  bind  his  co-partners  by  a  contract              .                  .  189 

As  to  a  bond  of  a,  taken  for  money  loaned  to  a  firm                 .  .         189 

As  to  afi.  fa.  on  a  judgment  against  one  of  two                .                  .  189 

When  owners  of  a  steamboat  are  responsible  as      .                 .  .         228 

PARTNERSHIP. 

Partnership — When  attachment  will  lie  against  a  partner's  share  of, 

property                .                 .                 .                .                 .  14 

As  to  attachment  in  an  action  by  one  partner  against  another  for  his 

share  of  the,  gains         .                  .                  .                 .  .15 

Effect  of  one  of  several  partners  obtaining  a  loan  on  the  note  or 

check  of  the  firm                     ....  187 

Effect  of  one  of  the  partners  being  unknown  and  a  loan  obtained 

upon  the  credit  of  the  others                 .                 .                 .  187,188 
As  to  the  remedy  on  a  bond  executed  by  one  member  of  a  firm  in- 
tending to  bind  the  firm         ....  188 

As  to  the  rale  that  all   who  participate   in  the  profits  are  liable  as 

partners                  .                 .                                 .                .  188 

As  t*  a  note  given  by  a  member  of  two   firms    in   the  name  of  ono 

firm  payable  to  a  member  of  the  other  firm                   .  ,         188 

As  to  real  estate  purchased  by  a  commercial  firm  with  the,  funds  188 

As  to  the  dissolution  of,  by  the  death  of  one  of  the  partners             .  188 

As  to  the  application  of  proceeds  on  the  sale  of,  goods             .  .         188 
What  sufficient  evidence  of  authority  to  endorse  in  the  name  of  the 

firm  ......         188 

When  one  partner  cannot  sue  another  for  a  sum  paid  for  the           .  188 

When  a  partner  may  bind  his  co-partners  by  contract             .  .          189 
When  the  bond  of  one  partner  is  an  extinguishment  of  the  debt  of 

the  firm                  .....  189 

As  to  sale  of,  property  by  sheriff  upon  the  debt  of  one  partner  .         189 

PART  OWNER. 

Part  Owner — As  to  attachment  of  the  share  of  a,  of  a  steamboat    .  .18 

PATENT. 

Patent — What  necessary  to  be  entitled  to  a,  for  an  invention             .  ,         189 

As  to  an  action  for  the  infringement  of  a                           .                 .  189 

As  to  the  validity  of                 .                .                 .  189   190 

PATENTEE. 

Patentee — As  to  the  right  of,  land  to  hold  to  the  middle  of  a  stream  .           63 
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PATENT  OF  LAND. 

Patent  of  Land — As  to  a,  from  the  State  adjoining  a  river  63 

PAYABLE. 

Payable — As  to  a  note,  to  and  discounted  by  a  bank                  .                 .  35 
When  a  note,  at  a  bank  must  be  presented              .                 .                 .37 

As  to  a  bill,  at  a  subsequent  date  in  part  payment  of  a  bill                .  40 

As  to  the  right  of  a  holder  of  a  draft,  in  the  notes  of  a  particular  bank  43 

As  to  notice  where  two  endorse  a  note,  to  their  order                 .             .  78 

PAYEE. 

Payee — When  a  note  may  be  attached  in  the  hands  of  19 
As  to  recovery  by,  on  a  note  given  in  payment  of  a  discharge  from  whici 

the  giver  had  been  discharged                      .                .                .  129 

PAYMENT. 

Payment — As  to  preference  of  attaching  creditor  over  consignee  who  claims 

the  property  in,  of  a  debt                       .                 .                 .  18 

As  to  condition  in  attachment  bond  for,  of  costs                        .                 .  24 
Effect  of  an  agreement  of  attorney  at  law  to  receive  any  thing  but  the 

currency  of  the  United  States  in,  of  a  judgment             .                  .  28,29 

When  a  note  payable  at  a  bank  must  be  presented  for    .                 .  37 

As  to  a  guaranty  of                    .                 .                 .                 .                 .  38,  39 

When,  of  a  bill  or  note  cannot  be  demanded    ...  40 
As  to  a  note  handed  to  a  person  to  get   discounted   and  he  applies  it 

towards  the,  of  a  debt  of  his  own                     .                .                 .  41-4 

As  to  delay  of,  where  the  title  of  vendor  is  doubtful          .               .  54 

When  a,  made  in  error  may  be  recovered  back           .               .                 .  104 

Effect  of,  made  for  the  purpose  of  avoiding  litigation                       .  104 

When,  to  the  holder  of  a  note  is  no  bar  to  an  action  by  owner                 .  113 

As  to,  of  a  bill  which  had  been  altered             .                 .                 .  129 
As  to  the  assignment  of  a  policy  to  secure,  of  a  debt                .                 .149 

As  to  a  rime  of,  being  fixed  in  a  sale  of  goods                   .                  .  150 

As  to  a  notable  instrument  received  in,  of  a  pre-existing  debt                   .  158 

Effect  of  a  note  given  in,  of  interest  on  a  guaranteed  note               .  162 

As  to  the,  of  a  note  secured  by  a  mortgage              .                  ,                 .  173 

As  to  a  note  endorsed  in,  of  a  precedent  debt                                     w  184 

Effect  of  a  receipt  acknowledging  the,  of  money                    .  204 

When  cannot  receive  money  in,  of  execution                     .                 .  221 

Responsibility  of  attorney  for  obtaining,  to  wrong  person       .                .  227 

Effect  of  extending  time  of                 ....  230 

What  is  not  technically  a     •    .                  .                .                .                .  242 

PEACE  BILL. 

Peace  Bill— What  is  a             .                .                 •                .                •  190 

As  to  the  object  of  a                   .....  190 
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PENALTY. 

Penalty — As  to  liability  of  surety  to  amount  of 

As  to,  for  marrying  a  minor  sou  .  .  . 

PENCIL  MARK. 

Pencil  Mark — As  to  the  validity  of  an  endorsement  in 
A  writing  in,  how  considered  in  law 
As  to  alteration  and  erasures  in  a  will  in 

PERFORMANCE. 

Performance — As  to  securities  guarantying  the  faithful,  of  official  duty 
As  to  ground  of  refusing  specific 
When  specific,  is  not  to  be  compelled  ■.  . 


PER  MINAS. 


Per  Minas — As  to  duress 
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47 
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PERSONAL. 

Personal — What  necessary  to  constitute  an  attachment  of,  property  ,          21 

How  all,  actions  except  detinue  and  replevin  may  be  commenced  22 

As  to  a  widow's  right  1o  dower  of.  estate                 .                 .  .    65,66 

Effect  of  defendant's  transfer  of,  property                          .  ,                 175 
As  to  a  mortgage  of,  property                  ....         173 

PETITION. 

Petition — As  to  service  of  a  copy  of,  in  attachment                   .  .                  16 

As  to  a,  for  a  mandamus           .                .                S                *  .83 

As  to  a,  making  out  two  causes  of  action                        .  ,        228,  229 

PETIT  LARCENY. 

Petit  Larceny — As  to  accessories  in  .2 

Not  a  felony                                      .                 .                .  .                 109 

PHYSICIANS. 

Physicians — As  to,  opinion  in  cases  of  insanity                .                 .  .        137 

PLAINTIFF. 

Plaintiff — As  to  facts  showing  that,  had  mistaken  his  reiriedy  .                     1 

What  must  defendant  show  to  compel,  to  proof  of  ouster  .         3,  4 

As  to  a  new  trial  on  motion  of,  in  ejectment                     .  .                     6 

When  attorney's  agreement  will  not  be  binding  on  the           .  .           28 

.    Astothe  power  of  attorney  of,  in  directing  the  sheriff   .  »                   34 

When  damages  may  be  given  beyond  what  the,  has  sustained  .           62 

Upon  what  only,  in  ejectment  can  recover       ...  74 

As  to,  in  case  against  defendant  for  not  repairing  fences         .  109,  110 
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Plaintiff — As  to  an  action   for  maliciously  causing,  to  be  arrested  on  a 

criminal  charge              .....  166 

As  to  an  offer  to  confess  judgment  to                 .                 .                 .  184 
As  to  a  general  verdict  for,  when  the  declaration  contained  good  and 

bad  counts                     .....  192 

Effect  of,  failing  to  perform  his  contract  at  the  time         .                 .  205 

Wneu  affidavit  for  a  reference  must  be  made  by                     .                  .  205 

What  must,  have  to  maintain  trespass  quasi  clausum  f regit           .  245 


PLEA. 

Plea — Effect  of  an  agreement  that  a  cause  be  tried  upon  a  certain 
As  to  the,  of  garnishee 
When  a,  in  abatement  may  be  made 
As  to  allegations  in  a,  to  a  declaration  in  offset 
As  to  the,  of  non  est  factum  .  .  • 

What  a  good,  in  an  action  on  a  bond 

As  to  acceptor  disputing  the  handwriting  of  drawer  by  . 

How  a,  of  non  est  factum  has  been  sometimes  regarded 

PLEADING. 

Pleading — When  parties  must  be  held  to  the  ancient  rules  of 
When  special  custom  must  be  pleaded 

When  a  memorandum  must  be,  specially  .  . 

As  to,  in  covenant  .... 
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24 
25 
29 
45 
62 
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192 
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77 
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192 


FLEDGE. 

Pledge — As  to  debtor's  property  being  held  by  way  of    . 
As  to  selling  goods  that  are  pledged       ,  , 

PLEDGEE. 
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•  As  to  the  right  of  sheriff  to  take,  of  goods  pledged  .  193 
When  a  sheriff  is  presumed  to  have,  of  goods  .  .  .  221 
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/regit             .          .                 .                 .                 .                 .  245 
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used               ......  195 
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PRIVATE  PROPERTY. 
Private  Property — As  to,  being  taken  for  public  use    .  .  ,54 

PROCEEDINGS 
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Proceedings — "VVben,  against  surety  will  be  stayed         .  .  ,6 
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As  to  obtaining  possession  by,  for  forcible  entry  and  detainer  113 
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PROMISSORY  NOTE. 
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As  to  a  guaranty  of  collection  of  a  .  .  .38 
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the  conveyance  of  .  .  .  .3 
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ment .  .  ...  .  .17 

When  creditor  cannot  attach  ....  17 

What  to  be  taken  as  a  legal  confession  of  sufficient  ,      .  .18 
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As  to  a  judgment  to  be  satisfied  in  specific       ...  22 
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PROPRIETOR. 
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PROTECTION. 
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PROTEST. 
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Publication — Conviction  for  blasphemous                .                .                .  196-201 
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PURCHASE. 
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When  emblements  do  not  pass  to  the,  of  land         .                  .  .         153 

When  a  widow  takes  a  legacy  as,  for  a  valuable  consideration         .  158 

Liability  of,  of  leased  property  from  lessee              .                 .  .          159 

As  to  the  possession  of  pledged  goods  sold  until,  redeems  them     .  193 

When  commission  merchant  may  be  treated  as     .                 .  .           194 

As  to  the  right  of  a,  discharged  by  reason  of  bad  title       .                 .  201 

As  to  goods  which  a,  obtained  by  fraudulent  representations  .         212 

What  not  essential  to,  title                  ....  213 
As  to  a,  in  a  usurious  transaction              ....        246 

PERJURY. 

Perjury — Admissibility  of  evidence  to  show,  of  a  juror  179, 183 

As  to  a  new  trial  after  conviction  for                  .                                 .  251 

QUALITY. 

Quality — As  to  articles  sold  where  nothing  is  said  about  the            .  •         212 

As  to  an  order  for  goods  without  a  word  as  to                 .                 .  212 

QUANTUM  MERUIT. 

Quantum  Meruit — As  to  recovery  on  a                             .                .  .         295 

QUARE  CLAUSUM  F REGIT. 

Quare  Clausum  Fregit — What  necessary  to  maintain  trespass              c  245 

QUASH. 

Quash — When  appearance  in  a  motion  to,  the  writ  will  remove  the  necessity 

of  amending  it                                                  ...  6 

When  an  attachment  will  be                             ...  24 

A-  to  whal  merely,  the  attachment  25 

As  to  refusal  of  a  ju.-tice  of  the  peace  to,  an  execution  154 
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QUASI. 
Quasi — As  to,  offences  .....         229 

QUIT   CLAIM. 
Quit  Claim — As  to  a  valid  .....  4 

RAIL  ROAD. 

Rail  Road — As  to  assessing  damages  to  land  through  which  a,  is  to  pase  62 

As  to  authority  for  constructing  a,  across  a  highway  ,  .         227 

RAILWAY. 

Railway — As  a,  being  an  immoveable  .  i  ,  129 

How,  acts  are  to  be  construed  ....         202 

RAILWAY  SHARES. 

Railway  Shares — When  the  court  will  decree  a  specific  performance  of 

agreement  for  the  sale  of  ...  202 

Effect  of  a  parol  agreement  for  the  sale  of  .  .  ,         202 

RAPE. 

Rape — Who  may  be  called  as  witnesses  on  a  trial  for  .  .  202 

What  the  principal  was  not  bound  to  answer        .  .  .         246 

RATIFICATION. 

Ratification — Effect  of  the,  of  an  agreement  entered  into  while  intoxicated  54 

As  to  a,  by  principal  of  the  acts  of  commission  merchant         .  164 

REAL  ESTATE. 

Real  Estate — As  to  a  devise  by  a  husband  of,  to  his  wife  so  long  as  she  re- 
mained his  widow  .  g5 
As  to,  purchased  from  a  municipal  corporation  .  .  .74 
As  to  parol  evidence  to  prove  a  sale  of  .  .  ic7 
When  a  sale  of,  devised  to  an  infant  is  void  .  .  .137 
As  to,  purchased  by  a  commercial  partnership  with  the  partnership  funds        188 

RECEIPT. 

Receipt — When  a,  imparts  a  bailment  and  not  a  sale  .  .  34  35 
As  to  the  refusal  of  a  highway  surveyor  to  execute  a,  for  atax  bill  .  119 
When  a,  for  money  is  open  to  explanation  by  parol  proof  .  204 
When  a,  on  the  back  of  a  note  is  void  for  uncertainty  .  .  204 
As  to  a  banker's,  passing  by  a  bequest  of  all  testator's  property  in  a  par- 
ticular house             /   .                .                .                .                ,  255 
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RECEIVING  STOLEN  GOODS. 

Receiving  Stolen  Goods — Liability  of  a  person  for,  intending  to  make  a 

profit       ......  204 

RESCINDING. 

Rescinding — When  a  contract  cannot  be                    ...  104 

As  to,  a  sale  of  goods  obtained  by  fraudulent  representations  .         212 

RECOGNIZANCE. 

Recognizance — Case  of  debt  upon  a         .                 .                                 .  29-34 
Effect  of  a  sheriff  taking  a,  and  failing  to  show  in  his  attestation  the 

county  of  which  he  is  sheriff        ....         205 

RECONVEYANCE. 

Reconveyance — As  to  ejectment  by  a  trustee  in  a  deed  of  trust  when  the 

money  is  paid  without  a                 .                 .                 •  .74 

RECORD. 

Record — As  to  the,  of  a  suit  commenced  by  attachment           .                  .  20 

What  necessary  to  be  on  the,  of  the  supreme  court                .  .    21,  107 

When  parol  evidence  is  admissible  to  show  that  a,  once  existed     .  106 

As  to  a  justice's,  being  contradicted  by  parol  proof                   .  .         106 

When  declaration  must  be  in  debt,  counting  upon  the  judgment  as  a  152 

As  to  a,  of  a  prior  judgment  as  evidence                   .                 .  .         153 

As  to,  of  a  mortgage  of  personal  property         .                 .                 .  173 

What  should  be  made  to  appear  in  the,  by  bill  of  exceptions  .         192 

When  the  court  will  presume  a,  to  have  been  lost             .                 .  212 

What  are  parts  of  the,  of  conviction         .                 .                 ;  .         246 

RECOUPMENT. 

Recoupment — When  the  plaintiff  was  entitled  to,  of  damages                   .  205 

As  to  defendant's  damages  by  way  of     .                 .                 .  .         250 

RECOVERY. 

Recovery — When  no,  can  be  had  against  the  garnishee                  .  .           iq 

As  to  a,  that  will  bar  any  other  suit  for  the  same  demand               .  20 

As  to  the  right  of  a  bank  to,  the  full  amount  of  a  note             .  36 

As  to  presumption  of  fraud  to  prevent              .                 .                  •  41 
As  to,  by  the  holder  of  a  draft  payable  in  the  notes  of  a  particular 

bank              .                  .                                   ...  43 

As  to  an  action  by  a  rail  road  company  to,  installments.                    .  61 

As  to,  in  an  action  for  goo'l':  aoldand  delivered       .                 .  .    74,  75 

When  a  payment  in  error  may  be,  back           .                 .                 .  104 

When  a,  against  one  co-contractor  will  bar  a  new  suit  against  all  .         116 
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Recovery — When  payee  is  not  entitled  to,  on  a  note                 .                 •  129 

When  an  over  payment  might  be,  back  in  an  action  at  law     .  .         187 

When  plaintiff  is  prima  facia  entitled  to,  of  sheriff  .  .  219 
As  to  the  right  of,  where  property  has  been  illegally  seized  and  sold 

by  sheriff      .                 .                  .                 .                 .  .221 

What  sufficient  to  allege  to,  of  the  owners  of  a  steamboat  the  value 

of  property  lost  .....         228 

When  the  creditor  can  only,  the  principal  debt                •                 .  246 

As  to,  of  money  deposited  with  a  stake  holder         .                 .  .        252 

REDEMPTION. 

Redemption — An  equity  of,  an  insurable  interest               .                .  .         148 

REFEREES. 

Referees — How  a  submission  is  annulled  before  the  meeting  of               c  11 

As  to  the  right  of,  in  admitting  evidence                   .                 .  .         205 

A  report  of,  in  an  action  on  the  case  for  diverting  a  stream                 .  206-208 

REFERENCE. 

Reference — By  whom  an  affidavit  for  a,  must  be  made            .                .  205 

REFUSAL. 

Refusal — As  to  a,  by  the  party  to  receive  money  tendered  by  sheriff  44 
As  to  tender  and      ......     45-47 

As  to,  of  aid  by  court  of  equity          ....  49 

As  to,  of  court  of  chancery  to  compel  execution  of  contract     .  54 

As  to,  of  a  highway  surveyor  to  execute  a  receipt  for  a  tax  bill       .  119 

As  to  a,  of  a  party  to  remain  till  the  money  could  be  counted  .         242 

When  a  mandamus  will  ba  granted  on  the,  of  a  judge  to  try  a  cause  245 

RELEASE. 

Release— Effect  of  a,  to  the  lessee  of  her  dower  right  by  a  widow  .          65 

As  to  a,  of  testator's  goods  by  executor         .                 .  107,108 

As  to  being  rendered  competent  by  a                        .  .         205 

RELIEF. 

Relief — When  a  court  of  equity  is  never  active  in  49 

When  the  court  will  not  interfere  to  relieve  from  agreement            .  54 

As  to  ground  for  refusing         .                 .                 .                  •  .80 

As  to  influence  of  courts  of  equity  in  giving  ...  90 
When  a  person  whose  goods  have  been  illegally  seized  and  sold  may 

seek,  in  a  suit                .                 .                •                •  22 1 

REMAINDER-MAN-. 

Remainder-Man — What  are  not  emblements  but  belong  to  the         .  .          75 

When  the  emblements  belong  to  the                 ...  77 
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REMEDY. 

Remedy — As  to  facts  showing  that  plaintiff  has  mistaken  his  j 

As  to  the,  by  attachment                  .                  .                  •                 •  13,14 

When  a  creditor's,  is  a  motion  for  a  rule  on  the  trustees           .  .           22 

As  to  jurisdiction  of  chancery  where  the,  at  law  is  doubtful             .  80,  81,  91 

When  the  proper,  is  by  motion  to  compel  sheriff  to  pay  over  money  .         104 

As  to  what  operates  as  a  suspension  of  legal                     .                 .  116 

As  to  the,  where  a  note  secured  by  mortgage  is  barre  d  by  statute  .         173 

When  the,  is  against  the  solicitor     ....  227 

RENT. 

Rent As  to  the  right  of  a  widow  to  dower  in,  of  lands  leased  by  her  husband  65 

As  to  the  necessary  demand  in  case  of  forfeiture  of  lease  for  non-pay- 
ment of                          .                 .                  •                  •  116 
As  to  part  of  the  grain  being  reserved  as           .                 •                 •  154 
When  tenant  may  make  repairs  and  deduct  the  amount  from  the  158 

REPAIRS. 
Repairs — As  to  escape  of  cattle  through  defect  of  fences  which  defendant  is 

bound  to                                                                      ...  109 

As  to  liability  of  towns  by,  a  road             .    .             .  v               .  .119 

REPEAL. 

Repeal — As  to  a  scire  facias  brought  to,  a  patent           .                 .  189,190 

REPLEVIN. 

Replevin — As  to  abatement  of  suit,  by  death  of  plaintiff  in                 •  .         205 

Where  only,  in  cepit  will  lie            .                  .                  .                 .  205 

REPRESENTATION. 

Representation — As  to,  made  by  vendor  respecting  goods     .                 . '  116,  117 

As  to,  made  to  strangers  in  respect  to  property  sold                 .  172 

As  to  goods  obtained  by  fraudulent                 .                  .                 .  212 

Effect  of  false  and  fraudulent,  of  land  by  vendor      .                 .  .         250 

REPRESENTATIVES. 
Representatives — When  a  court  of  chancery  will  entertain  a  bill  at  the  suit 

of,  to  set  aside  a  contract               .                                   .  .3 

When  the,  of  a  tenant  for  life  shall  have  emblements      .                 .  75 

As  to  a  writ  of  scire  facias  by,  to  revive  a  judgment              .  .        213 

REPUTATION. 

Reputation — As  to  proof  of  the  general,  of  a  witness         .                 .  .         202 

RES  GESTA. 

Res  Gesta — When  declarations  of  agent  are  received  as  part  of  the  .         193 
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RESIDENCE. 

Residence — As  to  the  question  of  diligence  in  ascertaining  the,  of  endorser  .           40 

RESIDENT. 

Resident — When  the  party  suing  out  attachment  must  be  a             .  .20 

When  proof  that  defendant  was  a,  will  set  aside  a  judgment            .  26 

As  to  a  certificate  of  a  consul,  abroad  proving  itself                   .  .  *       48 

As  to  jurisdiction  over  foreigners,  in  the  country              .                  .  114,115 

RES  JUDICATA. 
Res  Judicata — As  to  a  plea  of  .  .  .216 

RESPONSIBILITY. 

Responsibility — As  to  steps  to  fix,  of  garnishee               .                 .  16 

As  to,  of  a  sheriff 's  securities      i     .                 .                 .                 .  47 

What  the  basis  of                      .  167 

As  to  an  editor's  taking  the,  of  a  publication                      .                 .  226 

As  to  the,  of  steamboat  owners  for  loss  of  property  confided  to  them  .         228 

RESTORATION. 

Restoration — When  the  cancellatiou  of  a  deed  may  operate  to  restore  the 

estate  to  the  grantee                       ...  47 

When  chancery  will  compel  the,  of  a  paper  to  the  custody  of  the 

examiner                .....  49 

As  to  reward  offered  for  the,  of  property              •'.                 .  .         156 

RETURN. 

Return — As  to  a,  not  stating  on  what  property  the  writ  was  levied          .  19 

When  a  defective,  may  be  amended       .                  .                  .  .20 

When  the  writ  of  attachment  and,  are  admissible  as  evidence         .  25 

As  to  a  false,  of  nulla  bona  on  a  writ  of  fieri  facias                    .  .          110 

As  to  a,  that  would  be  in  substance  a  false       .                  .                  .  185 

As  to  an  action  against  a  sheriff  for  neglecting  to,  a  fi.  fa.     .  .219 

Effect  of  a,   '"not  found"  on  a  subpoena  fur  a  witness     .                    .  -     228 

As  to  a,  on  a  fi-  fa.  that  he  has  levied  but  that  the  goods  are  unsold  for 

want  of  buyers  .....         250 

RETURN  DAY. 

Eeturn  Day — When  is  the,  of  executions                   .                 .  206 

As  to  the  power  of  sheriff  after  the,  of  an  execution  is  past     .  .         221 

RETURNS. 

Returns — As  to,  made  by  inspector  of  election         .                 .  74 

How  far  such,  are  valid            ....  74 

REVIEW. 

Review — As  to  right  of,  by  a  trustee  when  charged  with  effects       .  .           21 
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REVOCATION. 

Revocation — As  to  the,  of  an  order  to  stay  proceeding             .                 .  g 

What  not  a,  of  the  will            .                 .                 .                 .  .47 

As  to  the  intention  of  testator  to  revoke  his  will               .                 .  253 

As  to  the  presumption  of  the,  of  the  will                   .                 ;  .         254 

REWARD. 

• 

Reward — As  to  a,  for  finding  lost  property                 .                 .                 .  112,113 

Effect  of  a  finder  of  lost  property  restoriug  because  a,  was  offered  .         155 

As  to  keeping  property  found  in  order  to  obtain  a            .                 .  156 

A"  to  an  officer  recovering  a,  for  the  apprehension  of  a  thief  .         186 

RIGHT. 

Right— As  to  an  incidental,  of  a  corporation  to  issue  paper        .                .  62 

As  to  dower  being  a  legal         .                                   ...  65 

As  to  the  legal,  to  enlist  foreigners                   ...  78 

When  a  sheriff  has  a,  to  retain  property   sold  by  him            .  .112 

When  a  man  having  a,  of  enlry  may  assert  the                .                 .  113 

As  to  the,  of  a  nation  to  legislate  over  foreigners                   .  .          114 

As  to  the,  given  by  grant  of  a  highway             .                 .                 .  119 

As  to  an  absolute,  of  property  in  the-  thing  insured                 .  .         147 

What  necessary  to  give  the,  of  insuring            .                 .                 .  148 

How  the  public,  to  a  highway  may  be  lost             .                  .  .         212 

As  to  a  consignor's,  of  stoppage  in  transitu                      .                  .  230 

When  a,  of  way  is  reserved  to  the  grantor               .                  .  .         251 

RIGHTS. 

Rights — On  what  the,  of  a  tenant  to  set  up  adverse  possession  depends  .             6 

As  to,  acquired  by  attaching  creditor  against  garnishee                    .  11 
As  to  the  effect  of  cancelling  an  unrecorded  deed  by  cousent  of  parties 

on  the,  of  third  parties                   .                  .                 .  47 

As  to  the  dotal  and  paraphernal,  of  the  wife                   .                 .  126 

RIVER  AND  RIPARIAN  RIGHTS. 

River  and  Riparian  Rights — An  action  for  diverting  the  water  of  a  stream  206,  213 

ROADS. 

Roads — When  the  court  will  presume  a,  to  have  been  laid  out  according 

to  law                     .....  212 

As  to  damages  for  opening  a,  through  one's  land    .                 .  .         218 

ROMAN  LAW. 

Roman  Law — What  the,  denied  to  the  finder  of  lost  property                  .  112 

RULE. 

Role — General,  where  the  owner  of  property  has  lost  a  power  over  it  .           17 
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Rule — As  to  the,  in  constructing  deeds  .  .  .  •  61 
What  a  fundamental,  as  to  jurisdiction  in  equity  .  .  80 
YV hat  a  universal,  in  the  construction  of  all  deeds  .  .  82 
General,  of  law  as  to  larceny  of  animals  .  .  .  129 
What  a,  of  binding  authority  upon  the  owners  of  steam  vessels  .  .177 
As  to  the,  that  all  who  participate  in  the  profits  are  liable  as  partners  .  188 
As  to  the,  of  law  that  extending  to  the  principal  further  time  of  pay- 
ment will  discharge  the  surety              .                 .  230 

SALARY. 

Salary — As  to,  of  the  president  of  an  incorporated  company                    .  212 

SALE. 

Sale — As  to  a,  by  an  administrator                    .                 ...  3 

When  a  receipt  imports  a  bailment  and  not  a                                     •  84,  35 

As  to  parol  evidence  to  prove  a,  of  real  estate         .                 .  .107 

When  in  a,  of  goods  an  agreement  to  pay  interest  may  be  implied  150 

As  to  lands  for  judicial              .  153 

As  to  a  parol  agreement  for  the,  of  railway  shares            .                 .  202 
Principle  of  law  as  to  the,  of  goods            ....         212 

What  not  sufficient  to  avoid  a  contract  of                          .                 .  212 

As  to  a,  of  goods  obtained  by  fraud         .                 .                 .  .         212 

When  irregularities  will  not  invalidate  a      .    .                 .                 •  213 

As  to  a,  under  a  decree  of  the  court                          .                 ,  .         213 

Effect  of  usurious,  of  a  note              .            L, .  ■...            •                •  246 

SALE  UNDER  COURT. 

Sale  under  Court — As  to,  under  a  decree  of  the  court                  »  •        213 

SAMPLES. 

Samples — As  to  damages  for  inferiority  of  the  articles  sold  to  the              .  150 

SATISFACTION. 

Satisfaction — As  to,  of  a  liability  from  which  the  giver  was  discharged  .         129 

As  to,  of  an  execution  against  a  school  district                  .                  .  213 

As  to  property  illegally  seized  and  applied  to  the,  of  an  execution  .        222 

SCHOOL  DISTRICT. 

School  District — On  what  property  an  execution  against  a,  may  be  levied  213 

SCIRE  FACIAS. 

Scire  Facias — When  a  creditor  cannot  sue  out  a,  against  trustee            .  22 

What  a  good  defence  to  a  writ  of,  against  bail         .                 .  .34 

As  to  a,  brought  to  repeal  a  patent                   .                 .                 .  189,  190 
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Scire  Facias — When  a  suit  in  replevin  abates  and  cannot  be  revived  by  .         205 

As  to  the  purposes  which  a,  answers                .                 .                 •  213 

In  whose  name  a  writ  of,  can  only  be  maintained                    .  .         213 

SEAL. 

Seal — As  to  official,  of  a  consul  of  the  U.   States                 .                 .  .48 

As  to  one  member  of  a  firm  binding  his  co-partner  by  a  bond  under  188 

When  a  partner  may  bind  his  co-partner  by  a  contract  under,  .         189 
When  a,  impressed  upon  paper  without  the  use  of  wax  is  held  to  be 

a  nullity                  .....  213 

As  to  the  validity  of  a  venire  not  under                    .                •  •        246 

SEAMEN. 

Seamen — As  to  lien  of,  on  steamboats  for  their  wages                 .                 •  162 

As  to  the  discharge  of,  for  the  safety  of  ship          .                .  .        252 

SEAMEN'S  WAGES. 

Seamen's  Wages — When,  are  excepted  from  the  attachment  process  21 

SECONDARY  EVIDENCE. 

Secondary  Evidence — When  only,  will  be  admitted    .                .  107 

SECURITY. 

Security — As  to  property  in  the  hands  of  one  as,  for  special  disbursement  1 7 

What  no  defence  to,  on  a  sheriffs  official  bond                 .                  .  44 — 47 

When  equity  will  interpret  a  deed  to  be  a,  for  money  loaned  .           49 

What  not  sufficient  to  vest  the  right  to,  in  the  purchaser                 .  108 
As  to  a  negotiable,  given  in  satisfaction  r.f  a  liability  from  which  the 

giver  was  discharged     .....         129 

As  to  a  negotiable  note  endorsed  to  a  bank  by  payee  as  collateral  162 

As  to  anote  transferred  in  pledge  merely  as  a  collateral                    .  184 

What  an  extinguishment  of  the  debt  and  not  a  collateral        .  .         189 

SECURITY  ON  ATTACHMENT  BOND. 

Security  on  Attachment  Bond — What  must  be  looked  to  in  a  question 

of  sufficient                   .                 .                .                .  ;        213 

SEIZURE. 

Seizure — Liability  of  the  officer  and  party  for  an  illegal,  by  attachment  .  17 

As  to  the  right  of  officer,  goods  by  virtue  of  an  execution         .  .           54 

As  to  an  order  of  and  sale  on  a  judgment  rendered  in  another  State  214 
Liability  of  sheriff  for,  under  execution  property  not  belonging  to 

defendant              .                 .                  .                 .                  .  221 

As  to  plaintiff's  authorizing  the,  of  property             .                 .  .        222 
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SELECTMEN. 

Selectmen — As  to  an  order  of,  for  damages  in  opening  a  road         .                .  218 

SENTENCE. 

Sentence — As  to  a  prisoner  while  uudergoing  the,  of  imprisonment  being 

found  guilty  and  sentenced  to  another  term                   .                 .  219 

SEPARATION. 

Separation — When,  of  the  wife  from  her  husband  is  no  forfeiture  of  her  right 

of  dower               ....  65,  66 

SERVANT. 

Servant — As  to  the  liability  of  employer  for  the  torts  of                   .                .  229 

SERVICE. 

Service — As  to,  of  notice  of  protest  through  the  mail         .                 .                 .40 
As  to  a  discharge  from,  in  the  army  for  being  an  alien     .                 .  73 
As  to  a  lien  on  goods  under  a  contract  where  the,  is  but  partly  per- 
formed        .                 .....  162 

SET-OFF. 

Set-Off — Effect  of  the  answer  of  garnishee  that  defendant  held  his  note  to 

which  he  had  a  .  .  .  .  .25 

As  to  a,  of  the  notes  of  a  bank  against  a  note  payable  to  the  bank  36 

When  chancery  will  make  a     ...                        .  186 

SETTLEMENT. 

Settlement — When  admissions  that  no,  took  place,  are  competent  evidence  134 

As  to  one  partner  suing  another  before  final            .                 .                 .  188 

SHERIFF. 

8heriff — As  to  the  duty  of,  who  arrests  a  debtor  upon  a  testatum  ca.  ta.  .  11 
What  the  law  requires  of,  in  attaching  property  .  .  17 
When  a  defective  return  may  be  amended  by  .  .  20 
As  to  money  collected  on  execution  by,  being  attached  .  26 
Power  of  plaintiff's  attorney  to  direct  the.  as  to  enforcing  execution  .  34 
As  to  a  suit  against  securities  where  sheriff  absconds  with  money  col- 
lected on  execution  ....  44-47 
When  crops  may  be  seized  on  execution  and  cut  by  .77 
As  to  jurisdiction  to  compel,  to  pay  ovet  ~"iney  .  .  104 
As  to  a  writ  of fi.  fa.  delivered  to,  with  direction  to  suspend  execution  110 
Right  of,  to  retain  property  in  possession  .  .  112 
As  to  a  sale  of  partnership  effects  by  .  .  .  189 
Right  of,  to  take  possession  of  goods  pledged  .  .  193 
When  a  recognizance  taken  by,  is  void                    .  205 
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Sheriff — As  to  an  action  agaiust  a,  for  neglect  to  return  a  fi.  fa.               .  219 

When  a,  is  authorized  to  demand  a  bond  of  indemnity           .  •         219 

As  to  an  action  against,  for  false  return             .                 .                 .  219,220 

When  a,  is  liable  in  an  action  for  neglecting  to  take  defendant  .         220 

As  to  an  inquisition  taken  by,  to  try  the  right  of  property         .  220 

When,  cannot  require  a  bond  of  indemnity       .                 .                 .  220 

As  to,  insisting  on  plaintiff's  showing  him  goods  on  which  to  levy  .         220 

Wrheu  assumpsit  will  lie  against  a,  for  money  collected  by  him       .  221 

When,  has  no  power  to  receive  money  on  an  execution  in  his  hands  221 

As  to  the  liability  in  the  bond  of              .                  .                 .  .221 

What  is  equivalent  to  a  demand  on  the  part  of  the          .                 .  221 

When  is,  presumed  to  have  the  possession  of  goods                 .  .221 
As  to  a,  paying  the  plaintiff  and  afterwards  levying  the  execution  out 

of  defendant's  property                                             ,  221 
Liability  of  a,  for  illegally  seizing  property  not  belonging  to  defendant  221-223 

Liability  of,  for  escape  of  a  prisoner     .                 .                     .  224,  225 

As  to  what  constitutes  an  escape  of  prisoner             .                 .  224,  225 

When  a  venire  is  not  authority  to,  to  summon  a  jury       .                 .  246 
As  to  a  return  by,  on  afi.  fa.  that  he  has  levied  but  goods  remain  un- 
sold for  want  of  buyers                  ....        250 

SHERIFF'S  DEED. 

Sheriff's  Deed — When  takes  effect                .  .             .                ,  .63 

SHIP. 

Ship— As  to  a  charter  of     .               .                .               .               ■  .        236 

As  to  discharge  of  seamen  for  the  safety  of     .                •                .  252 

SHIP'S  REGISTER. 

Ship's  Register — As  to  the  transfer  of,  in  case  of  sale  under  the  decree  of  the 

court        ..«...*        213 

SIGNATURE. 

Signature — As  to  proof  of,  of  the  grantor  of  a  deed        •                *  .2 

As  to  the  validity  of  a,  in  pencil  mark              •                 •                 •  191 

What  a  good,  with  the  statute  of  frauds                  .                •  191 

SLANDER. 

Slander — Liability  of  one  who  repeats  a.  without  giving  his  author         .  226 

As  to  the  declaration  in  an  action  for  a  verbal        .  226 

SOLICITOR. 

Solicitor — As  to  a,  appearing  for  a  party  without  his  authority              .  227 

When  a,  is  personally  responsible            *  227 
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SPECIFIC  PERFORMANCE. 

Specific  Performance — When,  is  not  to  be  compelled          .                .  227 

STAKE-HOLDER. 

Stakf-holder — Liability  of  a  defendant  holding  funds  in  his  hands  as            .  227 

When  money  deposited  with  a,  may  be  recovered  from  him           .  252 

STATE. 

State — Effect  of  the  acts  of  an  agent  of  the,  if  he  combine  with  third  persons 

to  commit  a  fraud                          ...  5 

As  to  a  patent  from  the,  for  lands  adjoining  a  river         .                 .  63 

As  to  surplus  waters  over  a,  dam              ....  63,64 

As  to  what  the  law  of  another,  is  .  .  .  106 
As  to  an  execution  being  issued  in  one,  on  a  judgment  rendered  in 

another  ....        108,  118 

As  to  the  laws  of  another,  which  should  govern  the  case        .  .115 

As  to  the  faith  and  credit  of  judgments  of,  courts  in  other              .  117 

STATUTE. 

Statute — As  to  the,  of  maintenance  for  the  protection  of  adverse  claimants  .  4 
As  to  the,  requiring  domestic  attachment   to  be  returned  in  twenty 

days  .....  20 
As  to  a  promise  void  within  the,  of  frauds                .                 .                 .39 

As  to,  forbidding  the  enlistment  of  aliens                         .                 .  78 

As  to  provisions  of,  relative  to  partition  fences         .                 .                 .  109 

As  to  the  fees  allowed  by,  to  officers  for  legal  duty  .  .  186 
"What  a  good  signing  within  the,  of  frauds  .  .  .191 
Effect  of  a  parol  agreement  for  the  sale  of  railway  shares  within  the,  of 

frauds                      .....  202 

What  the  legislature  have  no  power  to  authorise                      .                 .  227 

As  to  prohibitions  by                          .                .                .                .  230 

STATUTE  OF  LIMITATIONS. 

Statute  of  Limitations — When  a  promise  to  see  a  debt  paid  will  not  bar  the  163 

When  a  note  given  for  interest  takes  the  debt  out  of  the  operation  of  the  163 

When  aclaim  burred  atlaw  will  be  barred  at  equity  also                .  163 

STEAMBOATS. 

S  eamboats — As  to  attachment  of  the  share  of  apart  owner  of  a      .                 ,  18 

I, 'nihility  of  owners  of,  as  common  carriers                       .                 .  47 

What  a  rule  of  binding  authority  upon  the  owners  of  a           ,                  .  177 

As  to  the  necessary  allegation  to  recover  of  the  owners  of                ,  003 

Responsibility  of  owners  of,  for  loss  of  property  confided  to  them  228 

As  to  loss  by  want  of  skill  in  those  having  charge  of    ,          .                 .  230 
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STIPULATION. 

Stipulation — As  to  a,  in  a  deed  ...  80 

When  the  court  will  require  a,  from  a  party  .  .  .         150 

Effect  of  a,  in  contract  for  usurious  interest  .  .  246 

STOCKS. 

Stocks — As  to  attachment  of,  in  the  hands  of  third  persons  .  .  23 

When  the  declarations  of  a  cashier  of  a  bank  relative  to,  may  be 

given  in  evidence      .....  35 

As  to  an  action  to  recover  installments  upon  the,  subscription  .  61 

A.s  to  interest  arising  from,  settled  to  the  separate  use  of  the  wife  126 

STOCK-HOLDERS. 

Stock-Holders — When,  will  be  absolved  from  liability  on  their  subscrip- 
tions .  .  .  .  •  .61 
As  to  a  majority  of,  sanctioning  an  alteration  of  the  charter  so  as  to 

bind  the  minority  .  .  .  .  61 

When  the  unanimous  voice  of  the,  are  required  to  change  a  constitution  61 

STOPPAGE  IN  TRANSITU. 

Stoppage  in  Transitu — What  does  not  destroy  the  consignor's  right  of  230 

STRANGER. 

Stranger — Effect  of  an  erasure  by  a,  in  an  immaterial  part  of  a  deed  .         104 

As  to  representations  made  to,  in  respect  to  property  sold  .  172 

SUBPCENA. 

Subpcena — Effect  of  a  return  "not  found"  on  a,  for  a  witness  ,        228,  229 

SUBSCRIBING  WITNESS. 

Subscribing  Witness — Effectof  a  certificate  of  proof  by  a,  to  an  agreement 

concerning  land    .  .  .  .  .  106 

SUBSCRIPTION. 
Subscription — When  stock-holders  will  be  absolved  from  liability  on  their  61 

SUCCESSORS. 

Successors — As  to  a  note  given  to  an  attorney  of  a  bank  and  his      .  .83 

SUIT. 

Suit — When  a  creditor  of  a  corporation  created  by  another  State  may 

maintain  a,  in  equity  against  it     .  .  .  .  1 

As  to  a  plea  in  abatement  in  a,  commenced  by  attachment  .  25 


SUMMONS — SUNDAY SUPERSEDEAS — SUPREME  COURT,  ETC  365 

Suit — How  a  defendant  in  a,  at  law  may  be  compelled  to  answer    .  .           38 

As  to  discovery  in  aid  of  the  defence  of  a                           .  •                    64 

As  to  judgment  against  one  co-contractor  barring  a,  against  all  .         116 

As  to,  against  an  officer  for  not  taking  bail       .                  .  .                  185 

A,  in  replevin  abates  by  death  of  plaintiff                .                 .  .         208 

SUMMONS 

Summons — As  to  attachment  by                  ...  20 

SUNDAY. 

Sunday— As  to  a  promissory  note  made  on                .                •  .                230 

When  it  is  legal  to  receive  the  verdict  of  a  jury  on                 •  .         230 

SUPERSEDEAS. 

Supersedeas — "When  an  execution  may  be  superseded            .  .                230 

SUPREME  COURT 

Supreme  Court — As  to  a  decision  of  the  county  court  being  reversed  by  21 

What  evidence  cannot  be  brought  before  the,  on  appeal         .  .          105 
What  one  who  excepts  must  place  on  the  record  to  enable  the,  to 

come  to  a  decision                  .                                   .  107 

SURETIES 

Screties — As  to  the  liability  of,  of  garnishee                       .  .           16 

When  the,  on  a  bond  can  exonerate  himself                     .  .                   17 

As  to  a,  guaranteeing  collection  of  a  note                .                  .  .      38,  39 

As  to  the  question  of  sufficiency  of,  on  attachment  bond  .                 213 

As  to  discharge  of,  by  extending  the  time  of  payment              .  .         230 

When,  may  be  substituted  in  equity  to  the  lien  on  the  property  .         230,  231 

As  to  a  party  becoming,  on  a  bond  for  fidelity  of  an  agent      .  .231 

SURPRISE. 

Surprise — As  to  new  trial  on  the  ground  of              .                 .  .                178 

TAVERNS. 

Taverns — A  tavern  license  restricts  the  sale  of  liquor  to  place  and  person  237 

TAX  SALE. 

Tax  Sale — As  to  possession  by  a  purchase  at  a                .                .  .         113 

TELLER  OF  BANK. 

Teller  of  Bank — Liability  of  a,  who  appropriates  to  his  own  uso  money  en- 

trusted  to  him  as  teller                 .                 .                 ..  237-24J 
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TENANCY. 

Tenancy — Liability  of  a  tenant  for  cutting  crops  after  the  expiration  of  his  76 

TENANTS. 

Tenants — As  to  the  right  of  a,  to  set  up  adverse  possession               .                  ,  3 
When  defendant  in  ejectment  must  show  that  he  is  joint,  or,  in  common 

with  plaintiff  .  .  .  .  .4 

As  to  the  interest  of  a,  by  the  curtesy                 ...  62 

As  to  ejectment  of,  who  does  not  notify  his  landlord               .                 .  74 
As  to  the  right  of  a,  for  life  to  emblements       .                 .                 .      75,  76,  l"1 

As  to  the  obligation  of,  of  adjoining  lands  to  maintain  partition  fences  109 

When  the  crops  cannot  be  removed  by                   ...  154 

When  a,  may  make  repairs  and  deduct  the  amount  from  the  rent  158 

As  to  ouster  of  a  co                  .....  187 

TENANTS  IN  COMMON. 

Tenants  in  Common — As  to  a  conveyance  of  land  by  one  of  two  186 

TENDER. 

Tender — As  to  a,  in  the  notes  of  a  bank  having  depreciated  in  value                 .  43 

As  to  a,  by  sheriff  of  money  collected  by  him                   .                  .  44-47 
Effect  of  a,  of  purchase  money  upon  litigation  being  ended,  to  establish 

the  title  of  vendor         .  .  .  .  .54 

When  an  offer  to  pay  in  bank  notes  is  a  good                     .                 .  242 

As  to  a,  of  money  or  specific  articles  of  property     .                 .                 .  242 

What  held  to  be  an  equivalent  to  a  legal                            .                 .  242 

When  admissions  of  a,  cannot  be  taken  back     .                 .                .  242 

TESTATOR. 

Testator — Effect  of  a,  directing  his  will  to  be  destroyed                  .                 .  47 
As  to  the  existence  of  a  will  at,  death          .                .                 .        253-255 

TESTIMONY. 

Testimony-^  When,  by  a  witness  of  his  belief  is  not  sufficient          .                 t  \ 

Effect  of,  which  is  admissible  being  objected  on  untenable  grounds  105 

As  to  a  person  being  made  a  party  to  exclude  his                               .  134 

As  to,  of  representations  made  by  vendor        .                 .                 .  170 

As  to  a  mistake  of  witness  in  giving         ....  178 

What  will  authorize  the  admission  of,  taken  under  a  commission    .  223 

As  to  incapacity  of  subscribing  witness  to  give        .                 .                 .  253 

THEFT. 

Theft — What  under  the  Roman  law  was  considered       .  .  .112 

What  the  nrosecutor  may  relevantly'charge  under  an  indictment  for  124 


THIEF THREATS — THREATENING    LETTERS TIME,  ETC  36"* 

Theft — A  case  of,  by  a  teller  of  a  bank  in  appropriating  money  entrusted  to 

him  in  that  capacity      ....  237-241 

As  to  a  charge  and  conviction  of  ...  244 

THIEF. 
Thief — As  to  a  reward  offered  for  the  apprehension  of  a  .  .        186 

THREATS. 
Threats — As  to  fears  excited  by,  of  illegal  imprisonment  •  .73 

THREATENING  LETTERS. 

Threatening  Letters — As  to,  for  the  purpose  of  extorting  money      .  244,  245 

TIME. 

Time — When  lessee  of  a  tenant  for  life  is  bound  to  take  notice  of  the ,  of  the 

death             .                 .                                   .                 .                •  76 

As  to  the,  when  a  mandamus  can  be  executed                  .                 .  79 

What  may  be  implied  when  a,  is  fixed  for  the  payment  of  goods           .  150 

TITLE. 

Title — As  to  a,  descending  to  a  person  under  a  legal  disability                  .  4 

As  to  a  delay  of  payment  where  the,  of  vendor  is  doubtful     .  .           54 

When  the  deed  of  a  master  in  chancery  passes  the          .                  .  63 

When  an  equitable,  is  no  defence             .                 .                 .  .73 

As  to  recovery  by  plaintiff  in  ejectment  on  the  strength  of  his         .  74 

When  an  infant  is  not  estopped  from  setting  up  a  .                 .  .         134 
When  a  sale  of  real  estate,  if  ordered  by  a  court  of  chancery,  passes 

no,  to  the  purchaser                ....  137 

Effect  of  a  purchaser  being  discharged  by  reason  of  bad         .  .         202 

As  to  a  good,  being  made  under  a  decree          .                 .                 .  213 

Right  of  sheriff  to  indemnity  in  all  cases  of  disputed                 .  .         219 

As  to  necessary,  to  maintain  trespass  quare  clausum  f regit            .  245 

TOLL-GATES 
Toll-Gates — As  to  the  right  to  erect,  for  collecting  tolls  .  .        246 

TORT. 

Tort — As  to  actions  sounding  in  ...  22 

Liability  of  an  infant,  in,  for  obtaining  goods  fraudulently  .  132,  133 

As  to  the  liability  of  employers  for  the,  of  servants  .  .  229 

TRANSFER 

Transfer — Effect  of  defendant's,  of  his  personal  property  to  a  bona  fide 

purchaser  after  execution  issues  .  .  .  107 
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Tkais-jfer — "A hen  the,  of  the  ship's  register  is  not  essential      .                 •  213 

As  to  a,  oi'goods  by  consignee  for  a  limited  purpose               .  •         230 

TRESPASS. 

Trespass — As  to  damages  in,  for  an  injury  wilfully  committed                  .  62 

When  lessee  may  maintain,  against  lessor  for  the  crop            .  78 
When,  will  lie  for  driving  cattle  into  the  highway  and  leaving  them 

there              ....  .109 
When  action  of,  will  lie  for  appropriation   of  the  soil  of  a  highway        119 

As  to,  being  maintained  by  the  owner  of  a  pew  in  a  church  .  192 

As  to  replevin  where,  might  have  been  maintained              .  .         205 

As  to  maintaining,  quare  clausum  f  regit        .                 .                 .  245 

TRIAL. 

TRiAL-r-When  a  trustee  has  not  a  right  to,  by  jury  .  .  21 
As  to  evidence  on  the,  of  the  right  of  property  levied  on  by  at- 
tachment ...  .  25 
As  to  objections  not  made  at  the,  being  urged  on  a  writ  of  error  105 
As  to  evidence  not  produced  on  the,  below  .  .  105 
As  to  one  spouse  bearing  evidence  on  the,  of  the  other  .  .126 
As  to  confessions  of  guilt  on  the,  of  an  indictment  .  .  132 
As  to  the,  of  an  injunction  ....  137 
Effect  of  intercourse  with  jurors  on  the  subject  of  the  .  153 
As  to  the,  of  an  indictment  for  murder  .  .  .  .174 
As  to  the  entry  of  a  nolle  prosequi  before  .  .  .  184 
As  to  a  particeps  criminis  as  a  witness  on  the,  of  an  accomplice  .  187 
When  the  court  will  not  postpone  the,  of  an  action  for  the  infringe- 
ment of  a  patent  ....  189 
Who  may  be  called  as  witnesses  on  a,  for  rape  .  .  .  202 
A,  for  rape,  or  attempt  to  commit  a  rape  .  .  .  202 
When  a  mandamus  will  be  granted  to  compel  a  judge  to  proceed 

with  a             .                 .                 •                 •                 •  .245 

As  to  a  defendant  not  being  ordered  into  custody  when  a,  begins  251 

TRIBUNALS. 

Tribunals — As  to  the  jurisdiction  of,  over  controversies  between  foreigners  114, 115 

As  to  misinterpretation  of  laws  by,  of  foreign  countries  .                 .  116 
When  a  new  suit  in  the,  of  another  State  are  necessary  to  the  issue 

of  execution                 •               •                •                •  .        .18 

TROVER. 

Trover — When  an  officer  may  maintain,  for  wrongful  conversion  of  goods  54 
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Trover — Liability  of  a  party  in,  who  assumes  the  control  of  goods  obtained 

by  duress                .....  73 
When  a  party  will  be  liable  in,  for  wrongfully  selling  goods  deposited 

with  him               .....  74 
When  landlord  may  support,  for  crops  ....  76, 154 

When  a  party  finding  property  would  be  liable  in  an  action  of  .         156 

An  action  of    ......  159-162 

TRUSTEE  PROCESS. 

Trustee  Process — Against  whom,  lies  .  .  .       21,22,23 

To  what  the  strict,  extends  .  .  .  .28 

When  a  creditor  may  maintain,  against  the  vendee  of  property  fraudu- 
lently purchased  .  .  .  .  118 

TRUSTEES 

Trustees — As  to  the  right  of  a,  to  trial  by  jury  .  .  .21 

As  to  a  scire  facias  where,  neglects  to  expose   debtor's  property  on 

execution  .....  22 

When  a  town  is  not  liable  as  ....  22 

Who  may  be  summoned  as  ...  .  22 

Who  may  not  be  adjudged  a  ....  23 

As  to  the  power  of  a,  in  a  deed  of  trust  .  .  .  74 

As  to,  appointed  by  a  deed  of  assignment  79,  80,  81,  82,  83,  90,  92,  93 

94,  95,  96 
As  to  the  right  of  a,  to  insure  goods  in  his  custody  .  .         148 

TRUST. 

Trust — When  a  trustee  in  a  deed  of,  may  maintain  ejectment  .  74 

As  to  a  deed  of  assignment  in  ....     80-95 

TURNPIKE. 

Turnpike — As  to  the  right  of  a,  corporation  to  erect  toll-gates  .  246 

UNDERWRITER. 

Underwriter — What  the,  by  insurance  undertakes        .  .  •        147 

USAGE. 

Usage — As  to  what  may  be  shown  by  evidence  of,  among  dealers  ■  35 

As  to  general,  overruling  the  general  law  merchant  .  .  39 

As  to  establishing  a  right  to  emblements  by  .  .  76 

Mere,  cannot  control  the  established  principle  of  law  .  ,        246 

USE  AND  OCCUPATION. 
Use  and  Occupation — When  an  action  for,  of  land  cannot  be  sustained  154 
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USURY. 

Usukt — Effect  of  a  contract  stipulating  for  .  •  .        243 

What  held  to  he  .  .  .  .  .  24G 

VALIDITY. 

Validity — What  does  not  destroy  the,  of  an  agreement                   ,                .  5 
When  a  creditor  is  not  obliged  to  tiy  the,  of  a  sale  by  attacning  the  pro- 
perty           .                 .                .                 .                 .  118 
When  the,  of  a  judgment  cannot  be  enquired  into  collaterally         .  152 
When  the  transfer  of  the  ship's  register  is  not  essential  to  the,  of  the 

purchaser's  title     .....  213 

As  to  the,  of  act  done  on  Sunday            ....  230 

VENDEE. 

Vendee — Wrhat  not  a  ground  of  action  by  the,  for  fraud  .  .116 

Insurable  interest  of,  who  has  made  part  payment  .  •  148 

When  the,  cannot  treat  a  contract  as  void  .  .  .         250 

VENDITIONI  EXPONAS. 
Venditioni  Exponas — When  a,  is  issued  ....        250 

VENDOR. 

Vendor — As  to  the  representation  by,  of  goods  sold  by  him  .  116,250 

VENDOR  AND  VENDEE. 

Vendor  and  Vendee — When  vendee  cannot,  even  on  the  ground  of  fraud, 

treat  the  contract  as  void  ,  250 

VENIRE. 

Venire — As  to  the  authority  of  a,  not  under  seal  .  .  .        246 

As  to  writs  of,  being  part  of  the  record  .  .  .  246 

VERDICT. 

Verdict — What  sufficient  to  support  a  general,  of  guilty  .  .         132 

As  to  a  person  after,  becoming  insane  .  .  .  146 

W7hen  a,  will  be  set  aside  for  a  party  having  private  communication 

with  a  juror  .  •  .  ,  .153 

As  to  new  trial  on  the  ground  the,  was  entered  by  mistake  .  153 

As  to  taking  the  affidavit  of  a  juryman  as  to  what  occurred  on  the  deli- 
very of  the      ......         153 

WTien  a  jury  cannot  be  recalled  to  amend  their  .  .  154 

When  the,  of  a  jury  will  not  be  disturbed  .  .  .         154 

What  not  sufficient  to  uphold  a,  for  breach  of  promise  of  marriage  169 

As  to  a  mistake  having  the  effect  of  turning  the  .  .  178 

As  to  amoti'on  for  a  new  trial  after  a,  of  conviction  for  murder  1 79-183 
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Verdict — As  to  a  nolle  prosequi  after  .... 

Effect  of  a  general,  for  the  plaintiff  where  the  declaration  contains  a  good 
count  and  a  bad  one      ..... 

When  it  is  legal  to  receive  a,  on  the  Lord's  day 

When  a,  cannot  stand  unless  the  defendant  be  present  when  it  is  ren- 
dered .....  251,252 


184 


192 
230 


VESSEL. 

Vessel — What  necessary  for  owner  of  a,  attached  to  take  an  appeal  .          25 

As  to  the  offence  of  barratry  against  the  owners  of  a  .                    37 
Liability  of  owners  of  a,  disabled  by  negligence  of  the  crew  for  drifting 

against  another              ....  177(  178 

As  to  the  possession  of  a,  hired  for  six  months                 .  .               226 

VIOLATION. 

Violation — When  a  plain,  of  right  will  warrant  an  action                 .•  .            2 
When  the  principal  cannot  recover  of  commission  merchant  for  an  al- 
leged, of  instructions                    .                .                .  .194 

VIS  MAJOR. 

Vis  Major — As  to  being  prevented  from  complying  with  a  contract  by  229 

VOID. 

Void — When  all  proceedings  in  attachment  are        .                ,  .            18  25 

Where  a  single  execution  is  irregular  and                                ,  t          22 

As  to  a  promise  clearly,  within  the  statute  of  frauds        .  .                  39 

When  the  acts  of  an  agent  are,  in  part  and  binding  in  part    .  .          40 

When  a  bond  for  a  valid  debt  is                        .                .  .                  44 

As  to  contracts  which  are,  and  pass  no  title            .                .  .73 

As  to  a  receipt,  for  uncertainty         ....  204 

When  a  recognizance  taken  by  a  sheriff  is              .                .  ,        205 

As  to  a  promissory  note  made  on  Sunday  being              .  ,                230 

VOLUNTARY. 

Voluntary — As  to  a,  affidavit  of  garnishee        .                .                ,  •          24 

Effect  of,  enlistment  into  the  army  of  the  United  States  ,                    73 

As  to,  confessions  of  guilt  on  the  trial  of  an  indictment          .  .132 

As  to  a  party,  giving  evidence  against  his  own  interest    .  .                 134 


WAGES. 

Wage3 — As  to  the  lien  of  seamen  on  the  vessel  for  their 
Liability  of  principal  to  agent  for  his 
Rule  as  to  when,  may  be  forfeited 
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WAIVER 

Waiver — How  a,  of  notice  by  endorser  must  be  made              .                 .  40 

W  hat  not  a,  of  the  right  of  damages                         .  .              .  205 

When  one  objection  is  an  implied,  of  another                   s                 .  242 

WARRANTY. 

Warranty — As  to  a  covenant  of  general,  in  a  deed         .                 .  .78 
W7hat  a  good  bar  to  an  action  founded  on  a  false  and  fraudulent,  upon 

the  sale  of  a  horse  .....         133 

As  to  a  conveyance  of  land,  by  a  deed  with,  by  a  tenant  in  common  186 

What  the  implied,  in  law  as  to  goods  sold               .                 .  .212 

WATER  PRIVILEGES  . 

Water  Privileges — As  to  tne  right  of  purchaser  of  lots  bounded  by  a  river 

to  the,  connected  with  such  lots                   .                .  .    63,  64 

WAY. 

Wat — When  a  grantee  has  a  right  of,  incident  to  the  grant                       .  252 

When  a  right  of,  is.  reserved  to  the  grantor             .                 .  .         252 

WEARING  APPAREL. 

Wearing  Apparel — As  to  exemption  of  necessary,  from  attachment  .        252 

WIDOW. 

Widow — As  to  the  right  of  a,  to  dower  in  rents  of  lands  leased  by  her  husband         65 

What  a,  is  not  dowable  of                                  ...  65 

Effect  of  a  devise  to  testator's  wife  as  long  as  she  remained  his  .          65 

Right  of  a,  to  dower  of  the  estate  of  her  husbaud           .                 .  66,  67 

As  to  a  legacy  given  to  a,  in  lieu  of  dower              .                 .  .158 

As  to  the  right  of,  to  the  possession  of  the  property          .                .  252, 253 

WIFE. 

Wife — As  to  the  conveyance  of  a  separate  estate  to  (he  .  .  53 
When  the  husband  must  supply  his,  with  money  for  support  and  de- 
fence .....  64 
As  to  a  conveyance  by  the  husband  to  defeat  his,  of  dower  .  65-73 
The  husband  cannot  defeat  his,  right  of  dower  by  devise  .  68 
Effect  of  an  assignment  of  the,  choses  in  action  by  husband  .  69 
When  the,  is  deemed  a  purchaser  for  a  valuable  consideration  .  69 
When  chancery  will  compel  the  husband  to  provide  for  .  .  69 
As  to  the  legal  existence  of  the  ....  73 
As  to  emblements  where  the  husband  leases  the  lands  of  the  .  77 
Effect  of  a,  becoming  entitled  to  premises  as  heir  at  law  .  109 
As  to  the  mortgage  of  the,  on  the  property  of  her  husband  .         126 
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Wife — As  to  the  marital  right  of  the  husband  to  his,  property  .  126 

When  the,  of  a  pannel  (or  prisoner)   may  be  exhibited  in  ^ourt  for  the 

purpose  of  identification  ...  126 — 128 

As  to  the  freehold  of  a  husband  in  his,  lands  .  .  154 

As  to  a  desertion  of,  by  her  husband,  and  her  application  for  divorce     .         159 
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Will — What  not  a  revocation  of  the          ....  47 

As  to  a  testator's  directing  his  will  to  be  destroyed                  .  .           47 

As  to  the  validity  of  a  judgment  ordering  the  execution  of  a  .                 152 
As  to  alteration  in  a,  to  pencil  mark         ....          192 

Upon  whom  the  burden  of  proving  the  due  execution  of  a,  lie3  .                 253 

As  to  the  presumption  when  a,  is  not  to  be  found  at  decease  .         253 

Appeal  from  a  decree  disallowing  a  paper  as  a               .  .       253 — 255 

WITNESS. 

Witness — When  a,  belief  is  not  sufficient  proof                .                .  .1 

When  the  maker  of  a  note  is  incompetent  as  a                 .  .           40,106 

When  the  inference  of  a,  is  admissible  as  evidence                   .  .105 

As  to  a,  being  interested  in  the  case                 .                 .  .                 105 

As  to  the  rules  by  which  the  testimony  of  a,  is  to  be  weighed  .         105 

Effect  of  a  certificate  of  proof  by  a  subscribing,  to  an  agreement  .                 106 

As  to  permitting  a,  to  testify  to  a  handwriting  by  comparison  .         119 

As  to  the  admissibility  of  an  infant  as                 .                 .  .       134 — 137 

\'  Objections  to,  on  the  ground  of  malice    .                 .                 .  163 — 165 

As  to  a,  having  fallen  into  a  mistake  in  giving  testimony  .                 178 

As  to  a  particips  criminis  being  called  as  a               .                 .  .         187 

As  to  proof  of  haud-writing  in  pencil  mark  by  living       .  .                  192 

What  questions  the  principle,  in  a  charge  of  rape  is  not  bound  to  answer       202 

As  to  proof  of  general  reputation  of                   ...  202 

When  a,  may  be  i-eudered  competent  by  release                    .  .         205 

As  to  the  testimony  of  a,  being  taken  by  commission  .                 228 

When  there  must  be  two  witnesses  to  authorise  a  decree       .  .         242 

As  to  proofs  of  a  will  where  the  subscribing,  is  dead       .  .                 253 

When  a  grantor  is  a  competent                 ,                 .                 .  255,  256 

WRIT. 

Writ — As  to  an  amendment  of  a,  after  service           ...  6 

As  to  an  insufficient  return  to  a                 .                 .                 .  .19 

When  the,  of  attachment  must  appear  in  the  record        .  .                   20 

When  a,  and  return  are  admissible  as  evidence        .                 .  .25 

As  to  the  manner  of  serving,  of  attachment                      .  .                   26 

As  to  serving  a,  of  error           .                 .                 .                 .  -           27 

What  a  good  defence  to  a,  of  scire  facias  against  bail  .                   34 

As  to  the  commencing  an  action  by  the  issue  of  .           53 

As  to  authority  to  issue,  of  mandamus              ...  79 
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Writ — What  objections  cannot  be  urged  on  a,  of  error                      .  .         105 

As  to  a  false  return  of  nulla  bona  on  a,  fieri  facias         .  .                 110 

As  to  the  execution  of  a,  oifi.fa.  against  one  of  two  partners  .          189 

When  only  a,  of  scire  facias  to  revive  a  judgment  can  be  maintained  213 

Effect  of  a,  of  venire  without  the  seal  of  the  court       .             .  .             246 

WRIT  OF  ERROR. 

Writ  op  Error — What  objections  cannot  be  urged  on  a                •  .         105 

What  is  not  the  subject  of  a            .                 .                 .  .                 107 

When  a  promise  to  pay  is  no  bar  to  a                       .                •  .         133 

WRITING. 

Writing — When  an  agreement  must  be  made  in    .                 .  .                 117 

When  a  notice  must  be  in       .                .                .                 .  .         184 

As  to  the  validity  in  law  of  a,  with  pencil       .                 .  .         191,192 

As  to  the  evidence  of  character  which  a,  in  pencil  admifs  of  .  .         192 
As  to  an  endorsement  in  pencil  marks  being  a,  within  the  custom  of 

merchants              .                .                .                 .  .                 192 

WRITTEN  INSTRUMENT. 

Written  Instrument — As  to  a,  acknowledging  the  receipt  of  grain  .          34 

As  to  instruments  written  in  pencil  mark        .                .  .                 192 

WRONG-DOFR. 

Wrong-Doer — As  to  one  who  has  obtained  goocrs  by  fraud  or  duress  and 

is  sued  as  a     .                 .                 .                 .  .73 

When  the  owner  of  goods  wrongfully  sold  may  recover  of  the  .           74,  75 
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